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HEARING ON DISCRIMINATION AGAINST 
CANCER VICTIMS AND THE HANDICAPPED 



WEDNESDAY, JUNE 17, 1987 

House of Representatives, 
Subcommittee on Employment Opportunities, 

Committee on Education and Labor, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:00 a.m., in room 
2257, Rayburn House Office Building, Hon. Matthew G. Martinez 
(chairman of the subcommittee) presiding. 

Members present: Reprebsntatives Martinez, Williams, Hayes, 
Owens, Jontz, and Gunderson. 

Members also present: Representative Biaggi of the full Commit- 
tee on Education and Labor and Representative Moakley of Massa- 
chusetts. 

Staff present: Eric L. Jensen, staff director; Valerie White, legis- 
lative assistant; and Tammy Harris, hearings clerk. Mary Gardner, 
Minority legislative associate; Jeff Fox, assistant minority counsel; 
Beth Beulhman, Education and Laor Minority Staff Director. 

Mr. Martinez. We are now in session. Today's hearing of the 
Employment Opportunities Subcommittee is being held to receive 
testimony on employment discrimination against cancer and handi- 
capped individuals in the private sector. 

As the chairman of the Employment Opportunities Subcommit- 
tee, I am personally committed to seeing that all obstacles barring 
the way of individuals who want to work and participate equally in 
society be eradicated. Employers should focus on a worker's ability 
to produce and not on inherent individual factors not having any 
bearing on work merit. Many individuals are capable of making 
productive and loyal contributions to companies, if only employers 
reasonably accommodated the special working requirements of 
these employees. 

Today we will look at two bills which will add protection for 
workers. Congressman Biaggi's bill, H.R. 1546, will prohibit dis- 
crimination against cancer patients. Last year Congress approved 
Mr. Eiaggi's House Concurrent Resolution 321, expressing the 
sense of Congress that former and current cancer patients shoul'*'' 
receive fair and equal treatment in the workplace. 

In addition, we will also receive testimony on H.R. 192, intro- 
duced by Congressman Moakley, to prohibit employment discrimi- 
nation against individuals with a disability or a perceived disability 
by private employers. 

(1) 
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To demonstrate the scope of the problem, a recent estimate 
showed that there are 22 million physically disabled individuals m 
the United States, yet only 800,000 of these people are employed A 
staggering 70 percent of the blind persons, 55 percent of paraple- 
gics, and some 85 percent of people with epilepsy are unemployed. 
In addition, the American Cancer Society estimates that 5 million 
people in America today have cancer or a history of cancer. Of 
these, 1 million workers will face some form of employment dis- 
crimination. . „f 
The result of discrimination paints an oppressive picture ot 
human and economic waste which robs us of a valuable resource 
base. Society loses full employment productivity, and the l"ederal 
and State governments lose valuable tax revenues while haying to 
pay cut large sums of money for subsistence relief. More impor- 
tantly, discrimination stigmatizes a population with high deaica- 
tion and skills by segregating them away from mainstream partici- 
pation. Simultaneously, discrimination takes away these workers 
chief means for self-esteem and their avenue for self-sufficiency. 
This waste is the greatest tragedy to all of us. 

Mr. MoAKLEY. Mr. Chairman, if I may, for the edification ot the 
peoDle here, I understand that there is a blockage on the 14th 
Street brid<?e, that there is some sort of a bomb scare m the Mint, 
and that traffic has been cut off for the last hour or so, so that may 
result in the inability of some of the membership to appear here m 
a timely fashion. 

[Recess taken.] . , „ ,_,.„. , „f 

Mr. Marhnez. We are now joined by Pat Williams, a member ot 
the committee from Montana, and we are official. 

Mr. Moakley, would you like to begin? 

STATEMENT OF HON. JOHN JOSEPH MOAKLEY, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS 
Mr Moakley. Mr. Chairman and member of the subcommittee, 
Pat. member of the Subcommittee on Employment Opportunities, 1 
would like to thank you very much for the opportunity to testify 
before the subcommittee on behalf of my bill, which would provide 
equal protection in employment to disabled individuals under the 
Civil Rights Act of 1964. ^ ^ r „ 

Despite strong congressional support for programs to lurtner en- 
hance opportunities for disabled individuals, no national standard 
has been set to prohibit discrimination against individuals who are 
physically or mentally challenged. Section 504 of the Rehabilitation 
Act of 1973 prohibits discrimination against handicapped individ- 
uals in any program or activity that receives Federal financial as- 
sistance, or any program or activity conducted by an Ji/xecutive 
agency or the United States Postal Service. While this statute, Mr. 
Chairman, is very significant and it is a great step towards elimi- 
nating discrimination on the basis of handicap, it only affects a 
small portion of our work force and the statute does not provide 
protection to individuals in the private sector. 

So, Mr. Chairman, I have introduced H.R. 192, to enact a nation- 
wide policy to makfc discrimination against disabled individuals an 
unlawful employment practice. This legislation would amend litle 
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7 of the Civil Rights Act of 1964 to include handicapped individ- 
uals. 

As you know, Mr. Chairman, ' Civil Rights Act of 1964 prohib- 
its employment discrimination on the basis of race, color, religion, 
sex, or national origin, but it provides no protection for disabled 
workers. Handicapped individuals share a host of deprivations very 
similar to deprivations directed toward minority groups which are 
now protected under the Civil Rights Act Realizing the farallels 
between disabled individuals and minority groups, I strongly be- 
lieve that the best Wviy to combat flagrant discrimination is 
through a remedy which has proven successful in the past, the 
Civil Rights Act of 1964. 

Currently 45 States prohibit employment discrimination of 
handicapped persons. Of the 45 States, all but 8 States incorporate 
this prohibition in their civil rights statute which prohibits job dis- 
crimmation on the basis of race, color, religion, national origin, 
sex, and age as well as handicap. This legislation to expand the 
coverage of Title 7 by including discrimination against handicapped 
persons would align the Federal sector treatment of discrimination 
against handicapped persons m a manner similar to the prevailing 
practices at the State level. 

Mr. Chaiiman, I will include for the record a copy of a survey of 
the State statutes concerning employment discrimination of handi- 
capped persons which was conducted by the Congressional Re- 
search Service in May of 1987. 

Statistical studies have shown that the unemplojmient rates 
among disabled individuals are exceedingly higher than the rates 
of unemployment for nondisabled individuals. A study conducted 
by the President's Commission on Employment of the Handicapped 
reveals that of the 22 million disabled individuals in the United 
States, only 800,000 are employed. Only one-third of the blind 
people, less than one-half of the paraplegic, less than one-quarter of 
the people with epilepsy, and very, very few individuals with cere- 
bral palsy are employed. 

These statistics are very discouraging. Furthermore, studies have 
indicated that most hancficapped individuals are able to perform a 
regular, full-time job very well. Very few unemployment cases 
amongst handicapped individuals are a result of the person's 
innate limitations due to a disability. I reject the reasoning that a 
disabled individual does not have the ability to complete the tasks 
and assignments for a regular job. The statistics clearly disprove 
this myth, and the facts prove that in most cases a disability does 
not adversely affect a worker's performance. 

Numerous studies, Mr. Chairman, have indicated that handi- 
capped workers, when assigned to appropriate positions, perform as 
well as or better than their nonhandicapped coworkers. The United 
States Commission on Civil Rights studied appointments of severe- 
ly handicapped workers to Federal agency jobs for a period of 10 
years, and concluded that the work record of the individuals was 
excellent, so it is ludicrous that individuals with disabilities contin- 
ue to be subjected to employment discrimination, since reports 
clearly indicate that they are very, very competent and very dili- 
gent workers. 
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Society and our Nation could greatly benefit from integrating 
more individuals with disabilities into the work force. The in- 
creased participation of handicapped individuals in the work force 
could yield $1 billion annually in increased employment and earn- 
ings for disableJ individuals and remove manv individuals from 
welfare programs. In addition to increasing the Gross National 
Product, Mr. Chairman, the earnings of handicapped individuals 
would result in additional tax revenues for Federal, State and local 
governments. The contributions of disabled workers would clearly 
benefit our economy. 

Not only would the enactment of this legislation alleviate the 
economic burden to the American taxpayers, it would also do v/hat 
is morally correct. This legislation would aim to eradicate the un- 
justifiable stigmas and barriers that prevent many mentally and 
physically challenged individuals from becoming employed. Some 
employers will not hire qualified individuals with disabilities be- 
cause of false generalizations and misconceptions — fears of in- 
creased insurance rates, fears of lowar job performances, job stabili- 
ty, fears of poor attendance turn employers away from hiring indi- 
viduals with disabilities. Employers in the private^ sector would 
have to renounce their biases towards individuals with handicaps, 
just like they renounced their biases in 1964 on the basis of race, 
color, religion, sex, or national origin, and hire or not hire an indi- 
vidual on the basis of his or her qualifications. 

Discrimination towards disabled individuals, as I said, Mr. Chair- 
man, is morally wrong. Each and every American should have the 
right to work. The flagrant discrimination is a waste of human re- 
sources and an enormous toll on human dignity. All individuals 
should be accorded the right to use their ability to the utmost and 
not be deprived of emplo.^inent opportunities simply because they 
have a disability. Business and labor organizations and all of socie- 
ty must strive to eradicate discrimination and the unjustifiable 
misconceptions that are at the root of this discrimination. 

So, Mr. Chairman, it is vital to realize that most of these people 
desire employment but do not work because of an uiyust and dis- 
criminatory hiring policy. 

H.R. 192 calls for handicapped persons to be hired or not hired 
on the basis of their ability to perform the essential functions of 
that iob. I have introduced H.R. 192 because I strongly believe that 
this legislation is vital. A comprehensive nationwide law needs to 
be enacted to set a national standard to eradicate the existing dis- 
crimination tow£irds individuals with disabilities. Passage of this 
legislation, I thint, is long overdue. 

Mr. Chairman, I would like to thank the members of the Sub- 
committee on Employment Opportunities for holding the hearings. 
In addition, I would like to thank the 54 of my colleagues who ex- 
pressed their support for H.R. 192 by cosponsoring this bill. 

Mr. Chairman, I have invited members to testify here this after- 
noon, non-Members of Congress but very important people in the 
community. You will hear later on your panel 2 from Alex Rodri- 
guez, commissioner of the Massachusetts Commission Against Dis- 
crimination. You will hear from Robert Davila, Ph.D., Vice Presi- 
dent of Pre-CoUege, Gallaudet University, and you will hear from 
Dr. William Kiernan, Director of Rehabilitation, Developmental 
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Evaltiation Cainic of the Children's Hospital of Boston, All three 
are fine witnesses. All three men have very important statements 
to make to this committee. 

Once again, Mr. (Siairman, thank you very muclt for your con- 
sideration here this morning. 

Mr. Martinez. Thank you very much, Congressman Moakley. 
^ You know, your bill should have 435 cosponsors. Sometimes I be- 
lieve in some instances we still live in the Dark Ages. People are 
just not educated or enlightened to the realities. 

Mr. Moakley. Mr. Chairman, this is probably one of the few 
times where the States are so far out in front of the Federal Gov- 
ernment, it's not funny. Forty-five States have vexy similar laws as 
the one we are trying to put on the books here in the Federal Gov- 
ernment. 

Mr. Martinez. It's amazing. We might catch up, if we get this 
bill acted on. 

One of the questions I would like to ask you, that your testimony 
didn't touch on but we have heard on several occasions, is that the 
cost would be prohibitive to providing access for these handicapped 
workers. I really can't see how, especially since some of these 
people, because they have the need to prove themr^elves, work more 
diligently than the average employee. Would you like to comment 
on that fallacy of the cost? 

Mr. Moakley. Well, actually we wouldn't expect an employer to 
build a certain type entranceway to hire one employee in his plant. 
There might be a little cost of moving a desk from here to there or 
a machine, to give a certain entrance, but, Mr. Chairman, if you 
look at the overall picture, there would be $1 billion more in the 
economy. You would be taking people off of welfare. You would be 
taking them off of city. State and Federal grunt projects, and the 
cost of human dignity, restoring to some of these handicapped 
people the human dignity that they have lost because people feel, 
just becaui>3 they have some disability, that they are totally inca- 
pacitated to do any piece of employment, which is incorrect. 

Mr. Martinez. You know, it's amazing that employers don't look 
at the fact that there are a lot of people that they discriminate 
against^ that wouldn't require any changes that could fit right in. 

I'll give you the two best examples I can, right here in Congress. 
Remember John Rousselot? 

Mr. Moakley. Very much. 

Mr. Martinez. He was handicapped and it didn't stop him from 
doing anything, including getting elected to Congress. 

You know, we have more recently heard about Tony Coelho 
having epilepsy and at a very young age graduating from college, 
as an overachiever, and entering into a seminary. He all of a 
sudden was rejected from a seminary because of his epilepsy. There 
was a period of time when he really hit a low and he started to 
drink because he figured, you know, all the things that he wanted 
to acconiplish and he felt he could accomplish were going to be 
denied him. His driver's license was taken away. With the medica- 
tion now that controls epilepsy, there is really little danger or risk 
involved in hiring an epileptic. Yet today most people hide it be- 
cause they feel if they divulge they have epilepsy, they are not 
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going to get hired, and if they divulge it after they are hired, they 
are going to get fired. 

Mr. MOAKLEY. Mr. Chairman, as you well know, there are many 
people that have disabilities that don't show, but there are people 
that have disabilities that are very obvious. We have a State Sena- 
tor, John Berry, that suffers from some kind of— I don't know if it 
is cystic fibroste— and it is very obvious. He has twitches and every- 
thing else. The fellow is probably one of the best Senators, the wit- 
tiest fellow, makes a great presentation, and once you are with him 
for 3 minutes you forget about any disability. 

The problem is that people just can't get by that initial sight of a 
disability. They feel these myths and misconceptions, that if a 
person is disabled in any way, that they are disabled in all v/ays to 
perform any function. This is what has to be eradicated from the 
minds of the employers in this country. 

Mr. Martinez. They have to be educated. 

Mr. Williams. 

Mr. WiLUAMS. Thank you, Mr. Chairman. 

Joe, we are appreciative of being able to follow your leadership 

on this. I have joined you as a cosponsor on the legislation 

Mr. MoAKlEY. I thank you. 

Mr. WiLUAMS [continuing]. And I commend you for it. 

Let me be sure I understand your intention here. Section 504 
now, ac you know, prohibits discrimination against people with 
handicaps in the private sector or *x) any agency that receives Fed- 
eral funds. As I understand it, you want to extend that full protec- 
tion but you want to do it under Title 7 of the Civil Rights Act. 

Mr. MoAKLEY. That's right. Many States have already done that. 

Mr. WiLUAMS. Yes, and I agree with that. I do have some con- 
cern—even though I am supportive of your legislation and would 
like to see it come through — I do have some concern that if we 
open up Title 7 on the floor, there may be a rascal or two out there 
who wants to take the opportunity to add some amendments, 
which might be allowed under the Rules Committee on which you 
sit, that could really create some great difficulty that we would 
rather not see. But other than that possibility or probability, I 
want to lend whatever support I can to your efforts. 

It seems to me, Mr. Chairman, that the greatest struggles in 
American history have been those that have been involved in 
simply providing all of the benefits and freedoms of the Constitu- 
tion of the United States to all American citizens. The greatest 
battle internally to this country, with the single exception of the 
Civil War, has been the effort of the minorities of the United 
States to insist that the Constitution applies to them, too. I have 
never quite understood it but I have always been pleased that even- 
tually this country, this Congress, and the courts have decided that 
everyone deserves the protection guaranteed vn that 200-year-old 
document. Therefore, Joe. you are in a long line of those Ameri- 
cans who understand that the Constitution should apply to every- 
one in this instance, including people with disabilities, and I com- 
mend you. 

Mr. MoAKLEY. Thank you. 

Mr. Chairman, may I respond? 

Mr. Martinez, yes. 
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Mr. MoAKLEY. The thing that is mind-boggling is that there are 
22 million people, citizens of the United States, that have some 
kind of a handicap, and out of that 22 million only 800,000 are em- 
ployed. I mean, those figures are so out of line, and something has 
to be done to bring these people into the workplace. That is the 
reason I filed this legislation. 

Mr. WiLUAMS. Joe, the example that comes to my mind — both 
the chairman and you provided examples— when our former Speak- 
er, your close friend. Tip O'Neill, served in Massachusetts and then 
later came here, his administrative assistant was Leo Diehl, a 
person who appeared — when you saw him— appeared to be greatly 
disabled, but he ran probably the smoothest-running Speaker s 
office in the history of this Congress. You know, if we hadn't had 
Leo around here for all those years, things would have been a great 
deal more difficult. 

Mr. MoAKLEY. You are absolutely right. I think that is a graphic 
example, and I probably should have brought that out in my testi- 
mony. Here is a fellow that suffered as a polio victim from child- 
hood. In fact, when the Speaker and he were boyhood friends, the 
Speaker used to carry him around on his shoulders. They were 
both in the Massachusetts Legislature together. Mr. Diehl ended 
up as Tax Commissioner of the Commonwealth of Massachusetts. 
He ended up as his administrative assistant down here when Tip 
became speaker, and he used those canes or sticks or crutches or 
whatever you want to call them and he got around, and it didn't 
deter him from doing anything that any of us did. 

Mr. WiLUAMS. Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Williams. 

Mr. Biaggi? 

Mr. Biaggi. I have a statement I, would like to read, but first I 

want to commend my good friend 

Mr. MoAKLEY. Thank you, Mr. Biaggi. 

Mr. Biaggi [continuing]. The gentleman from Massachusetts, Mr. 
Moakley, for his advocacy of this legislation. 

You mentioned 800,000 employed out of 22 million. On its face it 
looks like a very graphic illustration of your point, but on the other 
side of it, unless there is a closer scrutmy we don't know whether 
or not that reinforces your point. I think the critical issue here is 
whether a person that is handicapped is denied employment or dis- 
criminated against because of that handicap. There are some indi- 
viduals who are handicapped and who just resign themselves or 
really are in fact incapable, and I think that is an important illus- 
tration. 

But whether it be 1, 1,000, 800,000 or more than that is not the 
issue. It is the principle that is involved. It is a question of being an 
American, a human being, and being denied ones birthright. That 
is one thing this country gives to all. We may not in fact be created 
equal, no matter what the Preamble says or what Lincoln said, but 
we are entitled to equal opportunity and that is being denied. It is 
a sad commentary on the Congress of the United States when you 
see so many States in the vanguard, who long since have estab- 
lished more humane policy in this area. I am confident that the 
chairman, Mr. Martinez, who is especially sensitive to this issue, 
will — T^ell, first I commend him for having the hearing and I am 
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confident that he will expedite this legislation. I commend you 
again. 

Mr. MOAKLEY. Mr. Chairman, I would also like to commend the 
honorable gentleman from New York, Mr. Biaggi, for his leader- 
ship in his fight for cancer patients to be put in the workplace. I 
have had many conversations on the floor with the honorable Con- 
gressman on his endeavors to do the same type of thing that this 
legislation would do. He has been in the forefront for many, many 
years. 

Again I would like to congratulate you, Mr. Biaggi, for your lead- 
ership that inspired a lot of us to do what we are doing here today. 
Mr. Biaggi. Yes. Thank you. 

Mr. MoAKLEY. I think you will find that my bill probably covers 
people^ tbst are discriminated against because of myths and 
misstatements and half statPtnents and also ignorance. 

Mr. Martinez. We are going to turn to Mr. Biaggi, as soon as we 
are finished with you as a witness, for his statement. 

Mr. MoAKLEY. Surely. 

Mr. Biaggi. The gentleman from Montana said something about 
opening up Title 7, and he was concerned that people may come in 
offering amendments. Well, that is the hazard we run in the Con- 
gress. Every piece of legislation is subjected, in the most part and 
with rare exception, to an amendatory process. On occasion the 
Rules Committee reports a bill out with a closed rule, or even more 
modified, but if the amendments are salutary and enhance the leg- 
islation, the Members of the Congress will act accordingly. If thev 
are negative, Fm sure they will meet a just demise, but I don't 
think, Mr. Chairman, that we should be inhibited for a moment 
simply because we run the risk of having some amendments of- 
fered in the deliberation of this legislation on the House floor. 

Mr. MoAKLEY. The gentleman is correct. If I may add, as a 
member of the Rules Committee, with the exception of tax bills 
and bills like that that do eiyoy a closed rule, most every piece of 
legislation-— unless it is a ^ax bill of some consequence — is subject 
to the amendaton^ process, and germaneness is the only require- 
ment. Fm sure that there mi^ht be germane amendments that 
people may want to offer to this 'lill, too, but the will of the Con- 
gress speaks. 

Mr. Martinez. I have to agree with both you and Mr. Biaggi. I 
have never undeu^tood why some fear of the unknown— like Presi- 
dent Roosevelt said, the only thing we have to fear is fear itself— 
v^ould keep us from doing what is right and proceeding under the 
risk, maybe, but also the sense of responsibility that we have to do 
something. If we are just in our quest, we can kill those amend- 
ments that would adversely affect Title VII and still progressively 
pass out juct amendments. I have to tell vou that there may be 
some wurk we have to do in getting this bill onto the floor, of con- 
vincing people along the way that we can get this bill passed— Mr. 
Biaggi s and yours— without that great, great fear of what other 
people might do adversely to Title VII. I think that's where the 
work lies. 

Mr. MoAKLEY. Thank you, Mr. Chairman. 

Mr. Martinez. Thank you, Mr. Moakley, for appearing before us 
this morning. 
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Mr. MoAKLEY. Thank you very much. Thank the committee. 
Mr. Martinez. At this time I would like to turn to Mr. Biaggi for 
a statement. 

[The prepared statement of Hon. John Joseph Moakley follows:] 
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Prepared Statement of Hon. John Joseph Moakley, a Representative in 
Congress From the State of Massachusetts 

nx. Chairman, Members of the SuBcaMMiTTEE on Bjployment Opportunities/ 
i would like to thank you for this opportunity to testify before the 
Subcommittee on behalf cf my bill which would Vrovide equal protection 
IN employment to disabled individuals under the Civil Ri&iTs Act of 
196'f. 

Despite strong Congressional support for proq^ams to further EfWANCH 
opportunities for disabled individuals/ no national standard has been 
set to prohibit discrimination against individuals who are physically 
or mentally challen^d. section 5m cf the rehabilitation act of 1973 
prohibits discrimination against handicapped individuals i n any 
program or activity that receives federal financial assistance or any 
program or activity conduaed by an executive agency or u.s. postal 
ServiCE. While this statute is a significant step towards eliminating 
discrimination on the basis 0= handicap/ it only affeas a small 
portion cf our work force, the statute does not provide protection to 
individuals in the private sector. 
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KR. CHAIRMAN/ I HAVE INTRODUCED H. R. 192 TO ENACT A NATIOW^IDE POLICY 

to make discrimination aoainst disabled imdividuals a.n ur>lav]ful 
employment practice. my legislation would ameko title vii of the 
Civil Rk^tsAct cf 196^* to include handicapped individuals. As you 

KNOW/ THE CIVIL R\a\lS ACT CF 196^* PROHIBITS EMPLOYMENT DISCRIMINATION 

on the easi^s cf race/ color/ religion/ sex/ or natural origin/ but it 
provides no protection for disabled workers. handicapped individuals 
share a host cf deprivations very similar to deprivations directed 
towards minorirr groups that are no^ protected under the civil rl^ts 
Act. Realizing the parallels eet^jeen disabled individuals and 
minority groups i strong.y believe the best way to combat the flagrant 
discrimuation is through a remedy which has proven successful in the 

PAST/ THE CIVIL RlGiTS ACT CF 196'f. 

Currently Fa'^TY five states prohibit employment discrimi'mation cf 

HANDICAPPED PERSONS. CF THE FORTY-FIVE STATES ALL BUT SIX STATES 
INCCRPOkATE THIS PROHIBITION IN THEIH CIVIL RIQiTS STATUTE WHICH 
PROHIBITS JOB DISCRIMINATION ON THE BASIS OF RACE/ COLOR/ RELIGION/ 
KATIONAt. ORIGIN/ SEX/ AND A(£ AS WELL AS HANDICAP. MY LEGISLATION TO 
EXPAND COVERAGE OF TITLE VII BY INCLUDING Dl SCRIMIfWTION A6AIHST 
HAr^DI CAPPED PERSONS WOULD ALIGN THE FEDERA. SECTOK TREATMENT CF 
DISCRIMINATION AGAINST HANDICAPPED PERSONS IN A MANNER SIMILA?. TO THE' 
PREVAILING Pr<ACTIC£ AT THE STATE LEVEL. I WILL iNaUDE FCK THE RECCED 
A COPY CF A SURVEY CF STATE STATUTES CONCERNING EMPLOYMENT 
DISCRIMINATION OF HANDICAPPED PERSONS WHICH WAS CONDUCTED BY THE 
CONGRESSIONAL RESEARCH SERVICE IN KAY CF 1987. 
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Statistical studies have shown that unemploymeni rates among disaf ed 
individuals are exceedingly hiq4er than the rates of unemployment for 
nondisabled individuals. a study conducted by the president's 
Commission on Employment of the Handicapped reveals that of the 22 
million disabled individuals in the united states om.y 800/000 are 
employed. only one third of the blind people/ less than h^slf cf the 
paraplegic people/ less than one quarter of people with epilepsy and 
very few individuals with cerebr/l palsy are employed. 

The statistics are very discouraging and furthermore/ studies have 
indicated that most^ hand! capped individuals are able to perform a 
regular full time job well. very few unemployment cases amongst 
handicapped individuals are a result cf the person's innate 
limitations due to a disability. i rejeq the i?easonl nd that a 
disabled individu/l does not have the ability to complete the tasks 
and assigfwents for a regular job. the statistics aearly disprove 
this myth and the faqs prove that in most cases a disability does not 

ADVERSELY AFFEQ A WORKERS PERFORMANCE. 
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NlWERCUS STUDIES HAVE INDICATED THAT HANDICAPPED WORI^RS WHEN ASSIGNED 
TO APPROPRIATE POSITIONS/ PERFORM AS WELL AS OR BETTER THAN THEIR 
•NONKANDI CAPPED CO-WORKER. THE US COMMISSION ON CIVIL RifflTS STUDIED 
APPOINTMENTS CF SEVERELY HANDICAPPED WORKERS TO FEDER/iL AffiNCY JOBS 
FOR A PERIOD OF TEN YEARS AND CONauDED THAT THE WORK RECORD CF THE 
INDIVIDUALS WAS EXCaLENT. IT IS LUDICROUS THAT INDIVIDUALS WITH 
DISABILITIES CONTINUE TO BE SUBJEaED TO EMPLOYMENT DISCRIMINATION 
SING; REPORTS aEARLY INDICATE THAT THEY ARE VERY COMPETENT/ AND 

diligent workers. 

Society and oih nation could greatly benefit from integrating more 
individuals with disabilities into the workforce. the increased 
participation of handicapped individuals in the workforce could yield 
a billion oalars annually in increased employment and earnings for 
disabled ifidividuals and remove many individuals frcm welfare 

PROGRAMS. In addition to increasing THE GROSS NATIONAL PRODUCT/ THE 
EARNINGS CF HANDICAPPED INDIVIDUALS WOULD RESULT IN ADDITIONAL TAX 
REVENUES FOR FEDER/U./ STATE AND LOC/SL GOVERfWENTS. THE CONTRIBUTIONS 
OF DISABLED WORKERS WOULD aEAfa.Y BENEFIT OUR ECONOMY. 
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NOT OM-Y WOULD THE ENAQMEWT OF THIS LEGISLATION ALLEVIATE THE 
ECONOMIC BURDEN TO AMERICAN TAXPAYERS/ IT wbU.D~ALSO DO WHAT IS 
MORALLY CORREa. ,LcSI SLAT! ON WOULD AIM TO ERADICATE THE 
UNJUSTIFIABLE STIGMAS AND BARRIERS THAT PREVENT MANY MENTALLY AND 
PHYSICALLY CHALLEN^D INDIVIDUALS FROM BECOMING EMPLOYED. SaiE 
EMPLOYERS WILL NOT HIRE QUALIFIED INDIVIDUALS WITH DISABILITIES 
BECAUSE CF FALSE GENERALIZATIONS AND MISCONCEPTIONS. FEARS OF 
INCREASED INSURANCE RATES/ LOWER JOB PERFOR^tANCE/ JOB STABILITY / AND 
POOR ATTENDANCE TURN EMPLOYERS AViAY FROM HIRING INDIVIDUALS WITH 
DISABILITIES. EMPLOYERS IN THE PRIVATE SECTOR WOULD HAVE TO RENOUNCE 
THEIR BIASES TWARDS INDI VIDUALS WITH HANDICAPS/ JUST LIKE THEY 
RENOUNCED THEIR BIASES IN 196'f ON THE BASIS OF RACE/ COLOR/ RELIGION, 
SEX OR NATURAL ORIGIN AND HIRE OR NOT HIRE AN INDIVIDUAL ON THE BASIS 
CF HIS OR HERS QUALIFICATIONS. 
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'.Discrimination tovards disabled individuals is mor/jlly wrong. Each 

AND EVERY AMERICAN SHOULD HAVE THE RIGHT TO WORK. THE FLAGRANT 
discrimination is a waste CF HLMAN RESOURCES AND AN ENORMOUS TCLL ON 
HUMAN DIGNITY. ALL INDIVIDUALS SHOULD BE ACCORDED THE RIS^T TO USE 
THEIR ABILITY TO THE UTMOST AND NOT BE DEPRIVED CF EMPLOYMENT 
OPPORTUNITIES SIMPLY BECAUSE THEY HAVE A DISABILITY. BUSINESSES, 
LABOR CIGANIZATIONS, AND /iLL CF SOCIETY MUST STRIVE TO ERADICATE 
DISCRIMINATION AND THE UNJUSTIFI ABLED M I SCONCEPTIONS THAT ARE THE ROOT 
CF THIS DISCRIMHWTION. 

IT IS VITAL TO REALIZE THAt'mOST CF THESE PEOPLE DESIRE EMPLOYMENT BUT 
DO NOT WORK BECAUSE CF UNJUST AND DISCRIMINATORY HIRING PCLICIES. 
H.R. 192 CALLS FOR HANDICAPPED PERSON TO BE HIRED OR NOT HIRED ON THE 
BASIS CF THEIR ABILITY TO PERFORM THE ESSENTIAL FUNCTIONS CF THE JOB. 

I INTRODUCED H.R. 192 BECAUSE I STRONG.Y BELIEVE THAT THIS LEGISLATION 
IS VITAL. A COMPREHENSIVE NATIO^WIDE LAW NEEDS TO BE EfWaED TO SET A 
NATIONAL STANDARD TO ERADICATE THE EXISTING DISCRIMINATION TOWAr?DS 
iNDIVIDU/iLS WITH DISABILITIES. THIS PASSA(£ CF THIS LEGISLATION IS 
LONG OVERDUE. 

I WCU.D LIKE TO THANK THE f.lEMBERS OF THE SUBCOMMITTEE ON B-lPLOYMENT 

Opportunities for holding hearings on H.R. 192. In addition I would 

LIKE TO THANK 5k CF MY COLLEAGUES WHO EXPRESSED THEIR SUPPORT FOR H.R. 
192 BY CO-SPONSORING THE BILL. 
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SURVEY OF STATE STATUTES COKCERNIKG EMPLOVMEKT DISCRIMINATION OF 
HANDICAPPED PERSONS 

The statutes of the fifty states and the District of Columbia were 
searched for provisions concerning employment discrimination of handicapped 
persons. A large najority of the states (A5) prohibit this type of discrimin- 
ation. The States of Alabama, Arkansas, Idaho, Mississippi, Tennessee and 
Delaware do not have a general prohibition for employers within the state 
although five of these states, i.e. Alabama (S21-7-8), Arkansas (§82-2901), 
Idaho (556-70' , Mississippi (§25-9-149), and Tennessee (58-50-103), do 

y 

set forth a policy to employ handicapped persons in the state service. 
The prohibition concerning employment discrimination against handicapped 
persons is generally accompanied by the limitation that the person's handicap 
does not interfere with job performance. Some statutes such as in Oregon 
(5659.A25(l)(a)) , further provide that "with reasonable accommodation by 
the employer" [the impairment ) does not prevent the performancj of the 
work involved. 

Of the forty-five states which prohibit employment discrimination of 
handicapped persons all but six states incorporate this prohibition in their 
civil rights statute which prohibits job discrimination on the basis of 



1/ U IS interesting to note that Tennessee amended this section in 
l986;~prior to that year private employers were also prohibited from 
employment discrimination against handicapped persons. 
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race, color, religion, nacion o^ origin, sex, and age as well as handicap. 
These six scnccs, Kentucky, Louisiana, Massachusetts, Michigan, New Jersey, 
and South Carolina, have set up separate statutes to address this special 
concern. The raethod of separate treatment for discrimination of handicapped 
persons is, in sooe respects, similar to Che method employed by the federal 
government. Employment discrirainati'>n of handicapped persons is prohibited 
at the federal level by section 504 of the Rehabilitation Act of 1953 (29 
use §794). Section 504 prohibits discrimination against otherwise qualified 
handicapped individuals solely by reason of their handicap in any program 
or activity that receives federal financial assistance or in an executive 
agency or the United States Postal Service. Numerous proposals have been 
made to incorporate discrimination of handicapped persons in title VII of 

y 

the Civil Rights Act of 1964*. Title VII, as amended, makes it unlawful 
for employers, employment agencies and labor organizations to discriminate 
against employees, applicants or members on the on the basis of race, 
color, religion, sex or national origin. Expanding coverage of title VII 
by including discrimination against handicapped persons would align the 
federal sector treatment of discrimination against handicapped persons in 
a manner similar to the prevailing practice at the state level. 

The employers affected by the anti-discrimination statutes in the forty-five 
£.tates which prohibit employment discrimination of handicapped persons iffer 
widely. For example, Maine (5 §4553), South Dakota (§20-13-1), Vermont (21 §495d), 



7J See, e.g. H.R. 192, 100th Cong.; H.R.370, 99th Cong. For further 
information on this type of proposal see "Proposed Coverage of 
Handicappi!d Persons By Title VII of the Civil Rights Act; An Analysis of H.R. 
1294 and K.R. 370," CRS Rept. (May 14, 1985). 
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and HiSfcOnsln ($111.32) define enployer eS any person who enploys one or aorc 
rr.rson*. In Maryloid (Arc. 493 $15). uebraslu. ($68-1102) » Nevada ($613,310), 
North Caro.»\n^ .^3-422.2), South Carolina ($1-13-20), Oklat-ia (25 $nOl), 
Texas (Art* 522U S2.UI) anU Crah ($^A-35-2) chc definition of employer 
Is any person who eaploys 15 or oore perso>^?. 

Of Che forty-five scaccs which prohibic eraplc^eeiic dlscrl'^in? i^n 
of handicapped persons, forcy-chree sec ouc adaln^scrat^ve procedures co 
renedy vlolactons. tvo scates, LouUiana and Virginia, provide for civil 
acclon In che courcs only. Ceaerally, che cocalssions whlca -.r*' set up to 
address this Issue are Inscrucced, In the scacuces, co Inforcaally Invc-cigaco 
che coaplalnc filed and If Ic is deceralned chac che allegations are supporccJ 
by subscanclal evidence, an efforc ousc be oade lciat»jlac#>* " and confidentially 
to ellnlnace che dlscrlnlnaclon coaplalned of by conferet, conclllacion 
and persuasion. If chese ef fores fall, a hearing buSC be held and an order 
Issued scoclng che findings and an order of "approprlace" relief. 

All of the forcy-flve scaces which prohibit eoploycent dlscrlnlnntlon 
of handicapped persons also provide a statute allowing judicial review. 
States differ concerning when this appeal nay be oade within the fraocwork 
of the adolnlstratlve and Judicial procedures. 

Tbirty-three states allow "attorneys* fees" to either private or pre- 
vailing parties If such a decision Is deened appropriate. Although Wisconsin 
does no: have a statute allovlng attorneys' fees there Is a case where attorreys' 
fees were allowed. The Wisconsin Suprene Coutt stated that awarding attorneys' 
fees was fairly ioplled under the Fair Eoployoent Act In fashioning an 
appropriate renedy for the vlctlo of dlscrlolnaclon to oake prevailing 
party "whole". (See Watklns v. Labor and In dustry Review Con'n, 345 N.W.2d 
482, 117 Hls.2d 753 (1984)). 

The following table of the statutes of the fifty states and the 'District 
of Coluobla set out the specific sections of each state statute chlch prohibits 
enployoent dlscrlolnatlon of handicapped persons as well as the sections which 
specify the adolnlstratl«c and judicial renedles available. The statutory 
citations of those states which specifically Include language which allows 
attorneys' fees to be awarded are also listed. 




Anerlcan Law Division 
Hay 31, 1987 




SlIRVKY or STATK STATUTKS CONCKHNINC 
KHPLUYHKNT DISCK IHINATION OK IIAHUlCAI't'eO PERSONS 



STATE 


PKOIIIHITS KHPLOYMENT 
IMSCKIIIINATION OP 
IIANIMCAHPE!) PKKSONS 


HRoci:i)URns ri) ri:hr 

AOH INI STRATI VK 


lY VIOLATIONS 
JUDICIAL 


PROVIDES FOK 
ATTORNEYS' 
FEES 


Alabama A 1a* Coilu 

(1V;}6 StiiM».) 


U 

NPUF " 


NPUF 


NPUF 


NPUF 


Alaska Alaska Scat. 
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(1985 Supp.) 
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and 
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Mibsisippi Hiss. Code. Ann. 

(1986 Supp*) 
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NPMK 
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NPUF 




Hissouri Ho. Ann. Scac. 

(1987 Supp.) 


$ 213.055 


$ 213.075 


S 213.085 

and 
5 213.111 


S 213.111(2) 




Hoticana Hone. Code. Ann. 

(1983) 


$ 49-1-102 

and 
$ 49-2-2UJ 


$ 49-2-501 


$ 49-2-509 


$ 49-2-505(4) 
and 
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Nebraska Nob. Rev. Scac. 

(1986 Supp.) 


$ 48-1101 

an d 
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$ 48-1117 
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S 48-1120(6) 




Nevada Nev. Rev. Scac. 

(1986) 
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$ 613.405 


S 613.420 


NPUF 
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(1986 Supp.) 


$ 354-A:l 
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Neu Jersey Scat. Ami. 

(1986-87 Supp.) 


$ 10:5-4.1 


$ 10:5-13 


$ 10:5-13 


S 10:5-27.1 






Neu Mexico N.H. Stat. Ann. 

(1983 Supp.) 
1<^86 N.H. Laus 


$ 28-1-7 


S 28-1-10 


$ 28-1-13 


S 28-1-11 sub. K 






Neu N.Y. Execucivc 
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(1987 Supp.) 


S Z96 


S 29 7 


S 298 


NPWF 
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(1985 Supp.) 


S 143-422.2 and 
S t6HA-2 and 
S lb8A-5 


1 143-422,'> 


S 168A-11 


S I68A-Il(d) 




North Uakuta N.U* Cent. Code. 

(1985 Supp.) 


S 14-02.4-03 


$ 14-02.4-21 


S I4-02*4-l9 
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S 4112.02 
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STATEMENT OF HON. MARIO BIAGGf, A REPRESENTATiyE IN^ 

CONGRESS FROM THE STATE OF NEW YORK 
Mr. BiAGCn Thank you, Mr. Chairman. As I said before, I w)uld 
like to commend you on your leadership, not simply because of the 
expeditious manner in which yoii have treated this legislation, but 
compassion for the rights of an estimated 5 million cancer survi- 
vors in this Nation. This is the second successive Congress that you 
have conducted hearings on legislation that I have authored to 
outlaw employment discrimination against cancer sumvors. 

Today your subcommittee will discuss my new bill, tiM. J.o4b, tne 
Cancer Patient Employment Rights Act, which has been cospon- 
sored by 94 Members of this House. I hope we may be able to go 
forward from this point and get some affirmative action on the Dm. 

Let's walk through this process. It is difficult to comprehend the 
horror and fear an individual experiences when he or she is first 
diagnosed as having cancer. That person knows all too well that 
the toughest battle of his or her life has commenced. Thousands 
will fight, the battle against this dreadfm disease and will win. 
Cancer no longer carries the death sentence it once did— at least 
not medically. Unfortunately, even if the medical consequences are 
favorable, the diagnosis of cancer still translates into a type ot 
death sentence for the person seeking to maintain their position, be 
rehired, or just plain find employment. 

My legislation has as its main objective to dispel, if not repudi- 
ate, the mytii about the cancer survivor's role in the workplace. 
The very fact that we have an increasing number of cancer survi- 
vors is a testimonial to the remarkable progress that researchers 
and those in the medical profession have made in recent years. Une 
out of every two persons diagnosed with cancer will be cured, ihe 
fact that more than 25 percent or close to 1 million cancer survi- 
vors still encounter discrimination in the workplace after being 
cured is testimony to the remarkable lack of progress we as a socie- 
ty have made in permitting the full recovery of cancer survivors 
through our full acceptance of their value. 

Discrimination in the workplace shows itself m many ways to 
the cancer survivors. Some individuals have been demoted to posi- 
tions of less authority, responsibility and salary. Others have had 
tbsir medical insurance benefits drastically cut back or even 
dropped in total. Some cancer survivors have knoTim the degrada- 
■ tion of being physically moved to an area in the office away from 
other employees, while still others have been fired outright from 
their positions for no reason other than that they have a history ot 
cancer. Lastly, we might never know the true figure of how many 
individuals are never given the opportunity to work at all because 
of a cancer history as a child or a young adult. 

I believe that the time is long overdue for us to address this issue 
on the Federal level. It is reported by the year 1990 one out ot 
every 1,000 children reaching the age of 20 will be a childhood sur- 
vivor of the disease. If we as a Nation continue to ignore the tact 
that so many Americans are being discriminated against, many ot 
our children will never have the opportunity to aspire to success- 
ful rewarding careers. It is difficult to fathom that we will contin- 
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ue to blatantly discriminate against such a large portion of our 
population. 

I offer my legislation as a pioneering step forward in this devel- 
oping area of national concern. Under my bill, an individual will 
have the right to bring civil action against an employer, should the 
employer engage in any of the following practices which would be 
deemed unlawful under the proposal: fail or refuse to hire, deny a 
promotion or fire an individual because of a cancer history; segre- 
gate or classify employees in any way because of a cancer history; 
administer and act upon the results of an ability test, if the test is 
designed or used to discriminate based on a hist<ny of cancer; re- 
taliate against an employee if the employee questions the employ- 
er's practices; or fail to provide reasonable acconunodations for an 
employee to fulfill job requirements. 

One should note that H.R. 1546 is not only designed as a punitive 
bill. Its other purpose is to help enlighten and educate our Nation 
about the value of cancer survivors in the workplace. My bill does 
not provide special treatment for cancer survivors. It does provide 
for equal treatment in the workplace for these individuals. These 
survivors are entitled to and should be granted the same protection 
under the law as every other American wishing to work. 

The cancer survivor has shown remarkable strength and cour- 
age. They are individuals who have demonstrated an ability to 
fight difficult battles, yet without passage of legislation such as 
mine, they will be fighting the battle against employment discrimi- 
nation with one hand tied behind their back. It is my hope that 
H.R. 1546 will enlighten those who fear the word cancer and, as 
such, the cancer survivor— and increase public awareness of the 
employability of these courageous individuals. 

On a personal note, I have found this issue to be one of the moat 
criticeJ that I have dealt with during my 18 and one-half years in 
the Congress. I have been awestruck by cancer survivors I have 
met during the 3 years I have been involved in this effort. They are 
men and women, young and old, rich and poor, black and white, 
with a tremendous sense of purpose in their lives. They come 
before this Congress with a simple plea: Give us a fair shot to fully 
relish our triumph over cancer. The victory over cancer is a hollow 
one if it does not include full employment rights. Our society dis- 
plays great hypocrisy if we work so diligently to find a cure for 
cancer, only to turn around and allow employment discrimination 
against those people who have been cured to continue. 

At this point I would ask unanimous consent that the written 
statement of Richard A. Kosinski, a cancer survivor, and happily 
one who fought and won the battle of discrimination in the work- 
place and who is here tcniay, be included in the report. Although he 
had a Master's degree and solid work experience, Mr. Kosinski was 
unable to convince any employer of his ability to work and in fact 
to excel in a position. For the past 2 years he has been employed at 
the Niles Township Sheltered Workshop in Skokie, Illin9is. Like 
most cancer survivors, Richard Kosinski reports to work with more 
regularity than his co-workers. Cancer survivors want to work, and 
they need to be productive. Let me specifically state that he is in 
vVashington using his earned, much-deserved vacation time, and I 
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am sure that the members of the subcommittee will find Mr. Ko- 
sinski's testimony inspiring. 

Lastly, I would request unanimous consent that the written 
statement of Susan Weintraub Nessim and that statement submit- 
ted by CANCERCARE, Inc., be included in the report as well. A 
victim of employment discrimination based on her cancer history, 
Susan is the foxinder of CANCERVIVE, a nonprofit organization 
which is dedicated to educating the public, the medical profession 
and government about the obstacles facing former cancer patients. 
CANCERCARE, Inc., is a national organization which assists the 
cancer patient and his or her family. 

Mr. Chairman, I again thank you for having the hearing and 
giving me the opportunity to discuss this terribly important sub- 
ject. 

Mr. Martinez. If there is no objection, Mr. Biaggi's request will 
be agreed to. 

(The prepared statement of Hon. Mario Biaggi follows:] 
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PREPARED SMIMENT CF TOE HOtmiBI£ MARIO BIAGGI, A REPRESENEATIV* 
IN CONGRESS FPCM TOE STAIE OF NEW YORK 



Mr. Chaimon, nay I first express my appreciation to you and the 
rtenbers of the Subocitinittee on Drployment Q:portunities, for having 
scheduled this hearing today, on H.R. 1546; the Cancer Patient's 
Brployment Rights Act. In addition, I would liKe to personally thank 
you for having cosponsored this legislation, which I am happy to r^wrt envoys 
bi-partisan support, having been' co-sponsored by 94 meiriDerS of the House. 

Cancer — it's a word which strikes fear in tl'ie hearts of all of 
us. It is difficult to ocqprehend the terror an individual es^jeriences 
when he or she is first diagnosed as having cancer. That person knows 
all too well that the toughest battle of his/her life has just oormenced. 
However, over the past several years, the news has been more and more 
encouraging. Medical breakthroughs have made it possible for more than 
50% of cancer patients to be cured. Imgine, one out of every two 
people who hear those frightening words frcm their physician, will later 
hear that they are cured, free frcm the disease, and able to return to a 
normal life, thousands are fighting the battle against this dreadful 
disease and winning. Cancer is no longer the death sentence it once 
was? at least not medically. 

The problm is that for many of our cancer survivors, a "normal 
life" means one of degrading discrimination in the workplace. At a time 
when we as a nation have declared that cancer research is a medical 
priority, it is an outrage that almost 1 million ccincer survivors have 
alrea^ had to deal with enployment discrimination, and another 5 million 
Americans with a history of cancer face the very real threat of being 
discriminated against when they return to work or seeOc enploymsnt. 
These figures are staggering and the truth of the natter is that with 
the headway we are making against cancer, the situation can only get 
worse. The medical establishnent estiirates that 66 million Americans 
will eventually develop cancer; one out of every four of us Will contact 
this hideous disease. The need for this legislation is apparent and the 
tiins is new. 

Discrimination in the workplace for the cancer survivor Ccin be 
either subtle or overt, ranging from enployment denied to wage reduction, 
the cutback or exclusion from medical benefits, pronotion denial and in 
seme cases, termination frcm the position. The discrimination is broad- 
based; it has no sexual preference and strikes both blue collar aiK3 
white collar enployees. it kncws no age restriction. While individuals 
enployed with the same ccnpany for rnany years have been discriminated 
against by co-workers and supervisors, the real disgrace is that childhood 
survivors of the disease are being denied admission to schools and the 
opportunity to embark on any type of career. 
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Take for instance the person v;ho suffered fran childhood leukemia. 
Although 65% of all such patients are able to lead a nontal life after 
treatment, many schools deny them entry siirply based on a cancer history. 
What chance does this individual have to aspire to a re^^arding, fulfilliiig 
career with any hope of realiziJig this dream? 

One ray of hope has been the decision of the D^>artjnent of Defense 
to reevadxiate it's loaig standing policy with regard to those cancer 
survivors seeking entry into the military. As of March 31, 1986, Section 
XX of the DoD Directive 6130,3 permits consideration of individuals who 
have remained disease-free and off treatment for childhood canoers, for * 
a period of five years. At long last, at least one sector of our society 
realizes that cancer can be cured and that cancer survivors can irake a 
meaningful contribution to our natdoii. 

H.R. 1546 does not grant preferential treatmant to cancer survivors, 
nor does it make it mandatory that an individual be hired based solely 
on his or her victory over the disease. This legislation allows an 
individual who has been discriminated ageiinst in the vjorJq>laoe because 
of his/her cancer history, to bring civil action against the enployer. 
Ohe practices v^ch would be deemed as unlawful include: 



1. Failure or refusal to hire, or deny a prorotion or fire 

an individual because of a cancer history. 

2. Segregation or classification of enployees in any way because 

of a history of cancer. 

3. To administer and act \xpcx\ the results of an ability test if the 

test is designed or used tp discrimnate because of a 
cancer history. 

4 . Retaliation against an enplcyee if the erployee participates 

in an investigation or hearing regarding the enployer's 
practices. 

5. Failure to provide reasonable acoctmcdations for an erployee 

to fulfill the essential jdj requirements. 



H.R. 1546 is also introduced in the hope that we will be able to 
enli^ten and educate our nation about the value of cancer survivors in 
the workplace. Ohese are hcurd-wrking, dedicated individuals who have 
shewn tremendous stamina and enviable courage. 



2 




ERLC 



33 



After the long battle of fighting their disease, cancer patients are 
perhaps better equipped to take on the rigors of full-tine esTployinent than 
rost esiployers believe. Studies show that esiployees with cancer histories 
are generally more respcx^ible, hardworking and productive. Between 
1957 and 1971, the Mctrc^litan Life Insurance Osqpany tracked 74 of its 
own eiployees vdth a cancer history, or enployees who developed cancer while 
working with the ocqpany. It found that: 



Ohe results of this sto^, conducted by a major insurance oocrpany should 
prove once and for all that enployment discrinution based on a cancer history 
is nore than siirply unjustified, but blantantly hypocritical in light of the 
billions of dollars spent each year on cancer research. 

On a personal note, I have found this issue to be one of the most critical 
and necessary that I have dealt with during ny 18 years in the Congress. I 
also knyw first liand the Vcilue of an individual who has battled cancer and 
has won. My Executive Secretary in ny district office, Ray Levine, is a 
cancer survivor. I have seen this courageous wcnon deal twice with the 
news that cancer had been found. Ihrough two najor operations and hundreds 
of hours of treatjnent, she never let it be known just how nuch she might 
have been suffering. She reported to wrk, even during the most intense 
phases of her treatment and continues, as she has siix:e Januii*y 1969 to 
be an important, vital msnixr of ny staff. How foolish to think that 
sijTply because she has a history of cancer, her dedication and productivity 
would be adversely affected. Ray Levine is truly an inspiration to all of 
us, and believe me there at times when ny office just wsuldn't operate 
effectively without her. 

In svimation, I would like to oonmend those who have ocma here to 
testify today and to share with us their experiences. With what we will 
learn at this tearing, it will be difficult to argue that cancer survivors are 
not being discriminated against in the workplace and by failing to pass 
legislation to outlaw these disgraceful practices, we as a nation simply 
con3one such policies. H.R. 1546 is necessary if the cancer survivor is 
to knew "total victory" over his/her disease and the prejudice he/she faces 
in the workplace. 



1. 



Ohe turnover rate among enployees with a cancer history' 
was no higher than the rate of people cancer-free. 



3. 



2. 



No enployee in the cancer gro\jp was discharged for absenteeism 
or poor perfoxiiance . 

Only 3% of the cancer employees were ever placed on disability. 
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[The prepared statement of Richard A. Kosinski follows:] 

Prepared Statement of Richard A. Kosinski, Niles Township Sheltered 
WoRKSHOPi Skokie» IL 

In 1900 Z b«sAn &n «ducation which would fortv«r chans* th« way I would vi«w 
nyatlf and th« r«at of aocUty. In that ytar I dtvtlopad t«ratocarclnoma of 
th« taataa. I tufftrid th« loaa of wy l«ft t«aticl« aindf a f«w Bontha lat«r, 
the lyvph nodta on tha inaid* of ay apln«* Th« a«cond cursory was followed by 
« two-year protocol of conbination chenotherapy. During thia period » I diacovered 
X had fewer frienda than I thought. People Just a topped calling or cociing to 
visit. I viewed the conclusion of vy cheoiotherapy with a great deal of sabivalence. 
My peraonal war againat cancer waa^ **knock on wood**, over. I had been victorious 
over the "Big C**. But, what was next? 

For tone reason Z never quite understood the effects of discriminstion. I wss» 
sfter all» an educated^ niddle-class^ white nale. I expected to hsve* at least* 
an even shot at anything out there. Boy* waa I in for a surprise! At first I 
thought thrt survival froa canc«r neant Z was soaeone special. At first » I chose 
not to conceal ny health hiatory. I wanted people to know what I had experienced 
becauaof for ee^ it was neaningful. Unfortunstely* it seeaed thst aany people^ 
especially prospective esployers^ did not see it thst wsy. 

During the next three yesrs^ I had subaitted soae 200 resunes and spplicstions for 
enploytsent. I had a aolid record aa a good development executive with a chain of 
consecutive record years behind ne. I also hsd a luaters degree. This did not 
seen to natter. I suffered s two-yesr gap in ny eraploynent history which was due 
to treatnent for cancer. 

I had a few interviewa. The people I spoke with seened inpressed by ny qualifications. 
My previous supervisors had provided good references. Very often tiiry sniled when 
I disclosed ny experience with cancer. Sono congratulated ne on ny victory. However^ 
there was either scscone nore qualified for the job] or* I would not receive a callback 
£ven when I pursued the interviewer with repeated calls* the person wss not svailable 
and did not return ny calls. Pleaae understand* no one ever ssid I wss not being hired 
because of My cancer history. I would have a difficult tine proving dlscrlnination by 
anything that was said. However* with tine you get to know the look and the tone of 
voice which says* **Yoah* life is toughj but* it*s not s.y problen!" 

Renenber* I was a nan living at a tine when coiapetition was key and productivity* Cod. 
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Z had lost h«lf of what phyflically conttitutas luacullnitr. Htnf paoplt Z 
encountarad did not baliove that diacrinination againat cancar patianta axistod. 
Thty Just cCnaidarad p« lazy and worthlaaat Truthfully, Z bagui to fo«l that way 
nyialf. I put on waight and neglactad to ahava* Ky daair« for aax l<ft m 
cosplataly. Z thought about auicida twica* Th« aacond tint X had aven workcid out 
tha plans. 

After aoM savera paychological and asotional ravarsaai X slowly paatad the piacas 
of ny shattered life together. The anti-depresaant nedlcation Z waa taking had ao 
increased ny appetite that X weighed in at 20(H- pounda! At the suggestion of one 
of the faw good friends X had left, Z applitd and vaa interviewed by Richard K. Haar, 
Cxacutiva Director of the Niles Township Shaltartd Workshop, a private aocial aarvice 
agency serving tha elderly and handicapped. X told Richard that X had experienced 
tha aaae feelings of rejection and alienation as laany of hia clients. Therefore, 
X could understand hia "product*^ better than any other candidate. He gave ne the 
Job! 

Havlne s Jo^ U « tv9tt deal nore than receiving a paycheck. Xt is setting the 
slam, getting up, waahing, eating breakfast, getting dressed, and having sonething 
to look forward to each day* Xt adds structure and meaning to a person's life. 
Xt restores confidence and self-esteea. 

I an forty pounds lighter now. Z have a new group of friends and sy gresteat Joy 
cones fron being with than. A£t£r^£xpdrianclnej reject ion fron woaen because of ny 
cancer history, X have started dating again. Suffice it to say ny interest in sex 
has returned. 

One of the thinga that kept ne going was the friendship Z developed with Representative 
Biaggi who correaponded with ne during sone of the tough tines. With the in f onset ion 
X received fron hin and the naterial X gathered fron other aources, X learned that 
the problen of discrlnination was not unique to tae. Zt was experienced by at least 
252 of all ny fallow cancer survivors. Knowing this gave ne the courage to "go puolic** 
with ny story. 
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Cclng public wAt • S7«du«tt •ducmtion on tht isnor&net of tht s«Q«74l (mblio 
eonetmins tht •urvival of canetr pttitntt* X did ft pr««« confar«nct for tht 
Illinois Division of tht AMrictn Ctnctr Socitty in Dtctabtr of 86» A rtporttr 
for VBEZ Public Radio In Chictgo introductd ik at toatont wbo **olalju** to b« 
cur«d froa tttticular canctr ^d r«ftrr*d to eanetr at a **ttrainal illntta**. V« 
hav« wieh «j do in tht arta of public tdueition* 

X htvt bttn with • tht Niltt Tovnthip Shtlttrtd Vorkthop for two yeart* X hav* 
taktn fev«r days off than any of wcf co^worktrs* Wot only have X rtfraintd froa 
taking tick dayt, I h^vt not «vtn taktn all ay vacation tiat froa last ytar* 
J -ui using vacation tlA« to be htre for thit hcuring* Uhtn X do see a phytician 
r dentiet, it is on Saturday's or aftsr work* Hone of the popular aie concept iona 
^t hiring cancer eurvivors have applied in ay case* 

I , ay experience with cancer has helpsd in the perforaance of ay Job* X 
understand ths nssd all psople have to feel ussful* Vs all want ths seat things 
froa life) work, good tiaea, coopanionship, an^ lova* Hy story has bssn told 
Btny tiaes in funding proposals to foundations and corporations, as Aabassador 
of Kercy for Unitsd Way, aa aeaber of the Service and Rehabilitation Coaaittee 
of KorthShore Aaerican Cancer Society, and the verioua ainiatriea X have eabnced* 
Survival froa cancer has given ae a unique opportufiity for personal growth* 

However, aany of ay brothere and sisters will not have a boae like Richard Hear to 
give thea a break* Soa« with childhood cancere a«y be haunted into adulthood by 
their health hietoriea* Xt ie very clear to ce that public attitudes have not 
kept pace with the advancea in aedicine* Legislation has always preceded t change 
in social attitudes about any ninority* Xn Illinois, a cancer history ia now 
considered a handicap and ao we are afforded the eane protection froa diacrlalnation 
aa any other handicapped person* XUinoie hae also passed a Coapreheneive Kaelth 
Insurance Plan to give ue access to asjor aedical coverage* 

But, public awareneaa that cancer need b« onl/ a teaporary condition ltiao<':reflacted 
In the fact that, in Xllinoia, ve nuat be regacled as handicapped to be guaranteed 
equal rights* Ve are, in fact, a alnority and, a vary large one at that* Ve need 
protection at the Federel level which guaranteea us ths saoe legal recourse ae woaen, 




37 



blACkSf Kispanicsy the handicapped^ and other nlnorities* It Is shocking to ne 
that tnis legislation did not receive nor« attention when it was Introduced In 
the 98th Congress back in *04» I saw no "letters to the editor'* frozo pronlnont 
people in the cancer research field advocating survivors* rights* Sone 66 oillion 
Askericans have experienced the horror of cancer in their livesj yet^ we have spent 
so iBuch tine and money focus ins cn cures, that we have abar^oned those who validate 
our efforts* 

Wt need to educate eaployersi care-givers i and the public at largo concerning the 
truth about cancar survival* Most icportantly, wo need to pass K*K* 154$ as an 
important first step in insuring our right to rentain productive partners in our 
nation's economic progress* 



Respectfully submitted by Richard A* ICosinski 6/17/87 
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[The prepared statements of Ms. Nessim and CANCERCARE, 
Inc., appear at the end of the hearing.] 
Mr. Martinez. Mr. Gunderson, do you have a statement? 
Mr. Gunderson. No. 
Mr. Martinez. Mr. Jontz? 

Mr. Jontz. Mr. Chairman, let me simply take this opportunity to 
commend the gentleman from New York, Mr. Biaggi, on introduc- 
ing this important legislation, and commend you on holding this 
hearing, and I am looking forward to hearing the witnesses this 
morning. 

Mr. Martinez. Thank you, Mr. Jontz. 

With that, we will call the first panel, which consists of Barbara 
Hoffman, Coalition for Cancer Survivorship, a cancer patients' em- 
ployment rights program; Grace Monaco, with White, Fine & Ver- 
ville; and Tim Calonita, a cancer survivor, Mineola, New York. We 
wUl begin the testimony with Barbara Hoffman. 

STATEMENT OF BARBARA HOFFMAN, ESQ., COALITION FOR 
CANCER SURVIVORSHIP 

Ms. Hoffman. Thank you. Mr. Chairman and members of the 
subcommittee, my name is Barbara Hoffman. I am a disability 
rights attorney and a member of the board of directors of the Na- 
tional Coalition for Cancer Survivorship. The National Coalition 
for Cancer Survivorship is a national clearinghouse for grassroots 
organizations and individual survivors, engaged in community de- 
velopment, public education, and legal and psychosocial research 
designed to enhance the quality of life of the growing number of 
cancer survivors. 

My testimony today is on behaif of the more than 5 niillion 
cancer survivors in the United States, more than 3 million of 
whom have won their fight against cancer. My definition of a 
cancer survivor attaches at the time of diagnosis. 

The Cancer Patients' Employment Rights Act, H.R. 1546, will 
bring social, political, and economic practice in line with medical 
fact. At least 25 percent of all individuals with a cancer history, 
more than 1 million people, experience some form of employment 
discrimination solely because of their cancer history. This disparate 
treatment includes dismissal, denial of new jobs, demotions, loss of 
benefits such as insurance, undesirable transfers, isolation and hos- 
tility in the workplace, and mandatory medical examinations unre- 
lated to job performance. 

Why, after struggling with such a grueling illness, do at least 1 
million people face invidious discrimination? Because the general 
public still believes three myths about cancer. 

Myth number one is that cancer is a death sentence. The impact 
of this myth is that employers are hesitant to invest in an individ- 
ual they believe will die imminently. Insurance companies sksnrock- 
et rates or refuse to insure at all. Banks deny loans, and society 
disallows long-term planning on the assumption of a short-term 
life. 

The fact is, approximately half of all individuals in the United 
States diagnosed with cancer this year will overcome the disease. 
For individuals under the age of 55, those most likely to need em- 
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ployment, survival rates are even higher, with rates of over 80 and 
90 percent for some types of cancer. There is life after cancer. It 
should be a life full of quality and equal opportunity, not one of 
narrow prejudices and stunted dreams. 

The second myth is that cancer is contagious. The impact of this 
myth is that fellow workers physically and emotionally isolate 
those with cancer, and employers succimib to co-workers' demands 
to fire or transfer cancer survivors. 

The fact is that cancer is not contagious. It cannot be transferred 
by cough, sneeze, casual touch, sex, or shared workplace. 

The third myth is that cancer survivors are an unproductive 
drain on the economy. The impact of this myth is that the em- 
ployed are fired, demoted and denied benefits. The unemployed are 
faced with remaining so or considering lying about their medical 
history, and the underemployed are drained of their self-esteem. 

The fact is, decades of studies have confirmed that cancer survi- 
vors have the same productivity rates as other workers. Eighty per- 
cent return to work after diagnosis. Millions of individuals remain 
as productive after a cancer diagnosis as they had been before. 
They are gold medal Olympic athletes, authors, actors, ambassa- 
dors, our current President, and Members of the iOOth Congress. 
They are you, your neighbor, spouse, associate and child. 

Public and professional education will help dispel these myths, 
but because these myths are uniquely associated with cancer and 
because cancer survivors face widespread discrimination not faced 
by individuals with other medical conditions, laws specifically de- 
signed to prohibit cancer-based discrimination are needed to pro- 
vide remedies, or discrimination will inevitably persist. 

The Cancer Patients' Employment Rights^ Act is necessary be- 
cause there currently exists no uniform prohibition against cancer- 
based discrimination. The Federal Rehabilitation Act of 1973 ap- 
plies only to certain recipients of Federal funds and prohibits dis- 
crimination based on handicap, a term which does not encompass 
many cancer survivors. Coverage of State discrimination laws 
varies widely, with only a few States such as California expressly 
prohibiting cancer-based discrimination.^ Because discrimination 
against qualified cancer survivors is a national problem, it requires 
a Federal solution. 

H.R. 1546 is the most appropriate solution. This bill requires that 
all qualified workers be ^foraed equal job opportunities, by explic- 
itly prohibiting discrimination based on cancer history. Because 
this bill will require employers to evaluate employees according to 
their individual qualifications instead of their often irrelevant med- 
ical histories, it will eliminate medical exams that are imrelated to 
job performance. 

Many personnel policies prohibit employment of individuals 
within 5 years of treatment or with any cancer history at all. H.R. 
1546 will prohibit policies such as these which ignore an individ- 
ual's actual abilities and treat all cancer survivors as criminals, 
forced to serve a 5 or mo*-<» year sentence of unemployment and 
social ostracism. H.R. 154b fairly and appropriately balances the 
rights of employers to hire only qualified wprkers with the rights 
of cancer survivors to be considered according to their individual 
qualifications, and not destructive mythology. 
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By increasing employment opportunities for all qualified individ- 
uals, H.R. 1546 will increase the number of wage-earning taxpayers 
and decrease the number of people needlessly receiving disability 
and unemployment benefits. The Cancer Patients' Employment 
Rights Act will generate more accurate information about the sur- 
vivability of cancer and will promote the full rehabilitation and in- 
tegration into society of the more than 5 million individuals with a 
cancer history. 

More than 100 years ago, President Grover Cleveland concealed 
his surgery for mouth cancer by telUjig the public he needed a 
little dental work. Today, although the President of the United 
States can disclose his cancer history without fearing dismissal or 
national panic, the average employee still must remain in the 
closet for fear of financially and emotionally draining discrimina- 
tion. Despite dramatic gains in cancer survivorship, this irrational, 
cruel behavior is still commonplace today. 

One year ago, the 99th Congress and the National Conference of 
Mayors passed resolutions recognizing the scope of cancer-based 
discrimination and expressing the need for a legislative solution. 
H.R. 1546 is that solution. I urge you to give it your full support. 

Mr. Chairman, I commend you for holding this hearing and I ap- 
preciate the opportunity to testify in support of this important leg- 
islation. 

[The prepared statement of Barbara Hoffman follows:] 



41 

Prbpaked Statement of Barbara Hoffman. Esq.. National Coaution for Cancer 
Survivorship. Philadelphia. PA 

Mr. Chairman and members of the Subcommittee, my name is Barbara Hoffman. I am 
a disability rights attorney and a member of the Board of Directors of the National 
Coalition for Cancer Survivorship. 

The National Coalition for Cancer Survivorship is a national clearinghouse for 
grassroots organizations and individual survivors engaged in community development, 
public education, and legal and psychosocial^ research designed to enhance the quality 
of life of the growing number of cancer survivors. 

My testimony today is on oehalf of the more ihan five million cancer survivors 
in the United States, more than three million of whom have won their fight against 
cancer.^ My definition of a cancer survivor attaches at the time of diagnosis. 

The Cancer Patients* Employment Rights Act. H.R. 1546. will bring social, 
political and economic practice in line with medical fact. 

At least twenty-five percent of all individuals with a cancer history, more than 
one million people, experience some form of employment discrimination solely because 
of their medical history.** This disparate treatment includes dismisstl. denial of 
new jobs demotions, loss of benefits such as insurance, undesirable transfers, 
isolation and hostility in t^he workplace, and mandatory medical examinations 
unrelated to job performance. 

Why. after struggling with such a grueling illness, do at least one million 
people face invidious discrimination? Because the general public still believes 
three myths about cancer. 

Myth number one is that cancer is a death sentence.^ The impact of this myth is 
that employers are hesitant to invest in an individual they believe will die 
imminently. insurance companies sky rocket rates or refuse to insure at all. banks 
deny loans and society disallows long-term planning on the assumption of a short-term 
life. 

The fact is approximately half of all individuals in the United States diagnosed 
with cancer this year will overcome the disease.^ For individuals under the age of 
55 - those most likely to need employment - surviv{j^l rates are even higher, with 
rates of over 80 and 90 percent for some types of cancer. 

There is life after cancer. It should be a lull life of quality and equal 
opportunities, not one of narrow prejudices and stunted dreams. 

The second myth is that cancer is contagious. The impact of this myth is that 
fellow workers physically and emotionally isolate those with cancer and employers 
ip.cumb to co-workers* demands to fire or transfer cancer survivors. The fact is 
cancer is not contagious.^' It cannot be transferred by cough, sneeze, casual touch, 
sex or shared workplace. 
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The third myth is that cancer survivors are an unproductive drain on the 
economy. The impact of this myth is that the employed are fired, demoted and denied 
benefits, ^ the unemployed are faced with remaining so or considering lying about 
their medical history, and the underemployed are drained of their >clf-esteem. 



The fact is, decades of studies have confirmed that cancer survivors have the 
same productivity rates as other workers.^ Eighty percent return to work after 
diagnosis. Mili'Ons of individuals remain as productive after a cancer diagnosis 
as they had been before. They are gold medal Olympic athletes, authors, actors, 
ambassadors, our current President and members of the lOOth Congress. They are you, 
your neighbor, spouse, associate and child. 



Public and professional education will help dispel these myths, but because 
these myths are uniquely associated with cancer and because cancer survivors face 
widespread discrimination not faced by individuals with other medical conditions, 
laws specifically designed to prohibit cancer based discrimination are needed to 
provide remedies where discrimination will inevitably persist. 



The Cancer Patients' Employment Rights Act is necessary because there Crirrently 
exists no uniform prohibition against cancer based discrimination. The Federal 
Rehabilitation Act of 1973 applies only to certain recipients of federal funds and 
prohibits discrimination based on "handicap*, a term which does not encompass many 
cancer survivors. Coverage of state discrimination laws varies widely, with only a 
few states, such as California, expressly prohibiting cancer based discrimination. 
Because discrimination against qualified cancer survivors is a national problem, it 
requires a federal solution. 



H.R. 1546 is the most appropriate solution. This bill requires that all 
qualified workers be afforded equal job opportunities by explicitly prohibiting 
discrimination based on cancer history. Because this bill will require employers to 
evaluate employees according to their individual qualii ications instead of their 
oftea irrelevant medical histories, it will eliminate medical exams that are 
unrelated to job performance. 



Many personnel policies prohibit employment of individuals within five years of 
treatment or with any cancer history at all. H.R. 1546 will prohibit policies such 
a;» these, which ignort an individual's actual abilities and treat all cancer 
survivors as criminals, forced to serve a five or more year sentence of unemployment 
and social ostracism. H.R. 1546 fairly and appropriately balances the right of 
employers to hire only qualified workers with the rights of cancer survivors to be 
considered according to their individual qualifications, and not destructive 
mythology. 



By increasing employment opportunities for all qualified individuals, H.R. 1546 
will increase the number of wage earning taxpayers and decrease the number of people 
needlessly receiving disability and unemployment benefits. The Cancer Patients' 
Employment Rights Act will generate more accurate information about the 
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Survivability of cancer and wil! promote the full rehabilitation and integration into 
society of the more than five million individuals with a cancer history. 



Nearly 100 years ago. President Grover Cleveland concealed his surgery for mouth 
cancer by telling the public he needed a little dental work. Today, altnough the 
President of the United States can disclose his caacer history without fearing 
dismissal or national panic, the average employee still must remain in the closet for 
fear of financially and emotionally draining discrimination. Despite dramatic gains 
in cancer survivorship, this irrational, cruel behavior is still commonplace today. 



One year ago, the 99(h Congress and the National Conference of Mayors passed 
resolut;ons recognizing the scope of cancer based discrimination and expressing the 
need for a legislative solution.*' H.R. 1546 is that solution. I nrge you to give 
it your full Support. 



Mr. Chairman, I commend you for holding this hearing and appreciate the 
opportunity to testify in support of this important legislation 
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1. See attachment. 



2. American Cancer Society, 1987 Facts and Figures. 



3. See. Employment Discrimination Against Cancer Victims and the Handicapped: 
Hearing' on H.R, S70 and H.R. 1294, The Cancer Patients Employment Rights Act. Before 
the Subcommittee on Employment Opportunities of the House Committee on Education and 
Labor, 99lh Cong., 1st sess. 2-4 (1985) [hereinafter cited as House Hearing on H.R. 
1294\. The 25% figure is a conservative estimate. £^., a five-year study of the 
work experiences of 344 workers and youths with cancer histories found that 54% of 
white-collar respondents described work problems that they attributed to cancer, 84% 
of the blue-collar respondents identified such work problems and 51% of the youth 
reported discrimination at work or school. F. Feldman, Work and Cancer Health 
Histories (University of Southern California, Los Angeles: 1982), summarized in the 
proceedings of the 1982 Western States Conference on Cancer Rehabilitation in San 
Francisco. A Stanford University study oi 403 Hodgkin*s cisease survivors found that 
43% of the survivors experienced difficulties at work that attributed to their cancer 
histories. P. Fobair, R. Hoppe, J. Bloom, R. Cox, A. Varghesc and D. Spiegel, 
•Psychological Problems Among Survivors of Hodgkin*s Disease", Journal of Clinical 
Oncology, May, 1986. A study by the California Division of the American Cancer 
Society found that most California corporations and governmental agencies 
discriminate against job applicants with a history of cancer for a period of three to 
ten years after treatment. Hoffman, "Employment Discrimination Based on Cancer 
History: The Need for Federal Legislation,* 59 Temple Lav/ Quarterly 1^ (Spring, 
1986). hereinafter "Hoffman.* 



4. See Hoi f man, supra at note 3, at 3, note 1 1. 



5. House Hearing on H.R. 1294, supra note 3, at 16 (statement of Robert J. McKenna, 
MD.). Until present myths about cancer arc dispelled, discrimination based on 
cancer history will be inherent in society. Author Susan Sontag comments that cancer 
has become the tuberculosis of today: 

As long as a particular disease is treated as an evil, invincible 
predator, not just a disease, most people with cancer will indeed 
be demoralized by learning what disease they have. The solution 
is hardly to stop telling cancer patients the truth, but to 
rectify the conception of the disease, to de-mythicize it. 

When, not so many decades ago, learning that one had TB was 
tantamount to hearing 9 sentence of death as today, in the 
popular imagination, cancer equals death — it was common to 
conceal the identity of their disease from tuberculars and, af':r 
they died, from their children^.. Conventions of concealment with 
cancer are even more strenuous. In France and Italy it is still 
the rule for doctors lo communicate a cancer diagnosis to t.'x 
patient's family but not to the patient; doctors consider that the 
truth will be intolerable to all but exceptionally mature and 
intelligent patients.... Since getting cancer can be a scandal 
that j'sopardizes one's love life, one's chance of promotion, even 
one'x job, patients who know what they have tend to be extremely 
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prudish, if not outright secretive, about their disease. 
S. Sontag. Illness as Metaphor 7-8 (New York: 1977). 

Sontag also writes that modern medical advances will help improve cancer^s 
connotations: "(Cjancer will be partly demythicized; and it may then be possible to 
compare something to a cancer without implying cither a fatalistic diagnosis or a 
rousing call to fight by any means whatever a lethal, insidious enemy." W. at 84. 
Cancer will no longer be viewed as a "demonic pregnancy" or serve as the standard 
euphemism in obituaries for "died after a long illness." !d» at 14. 



6. American Cancer Society, 1987 Facts and Figures. 



8. See generally. National Institute of Health. U.S. Dept. of Health and Human 
Services. Pub. No. 84-2612. Cancer Prevention Research Summary: Viruses 4 (1984) 
(viral infections that increase risk of cancer may be contagious, but cancer itself 
is not contagious). 



9. For example, a 19C0*s survey by the Bell Telephone System of more than 900.000 
Bell employees found that each year 1.67 employees per thousand had seven or more 
days of illness related to malignancy. Of those employed at the time of their cancer 
diagnosis. 81.2% returned to work. Only 4.1% were permanently disabled while 14.7% 
died of cancer before returning to work. Cancer survival rates have increased 
considerably in the two decades following the Bell survey. See Fobair. supra note 3. 
at 1-2. for a brief discussion of the Bell survey, 

A study by the Metropolitan Lifv*- Insurance Company, conducted between 195?«:nd 1972. 
concluded that the work performance of people who were treated for cancer differs 
little from that of others hired at the same age for similar assignments. When 
compared with other employees of the same age. the turnover, absence, and N/ork 
performance of cancer patients were satisfactory. In addition, no employees hired 
after treatment for cancer died during the observation period. Metropolit^ti Life 
Insurance Co.. Statistical Bulletin 5-6 (1973). 



10. H. Crothers. "Local Problems/Local Solutions." Workshop on Employment, 
insurance and the Cancer Patient, American Cancer Society (New Orleans: 1986). 



11. United States Conference of Mayors. June. 1986. Resolution No. 21; United 
States House Concurrent ResoK»tion No. 321 (unanimously passed both the House of 
Representatives and the Senate in September. 1986). 



7. Id. 
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THE IMPORTANCE OF.A 
NATIONAL COORDINATING EFFORT 

In response to the Sign ficant Specul needs of a burgeoning cancer survivor population, independent 
and unrelated support oi^nlzations have arisen in vanous communities across the country. Atthou^ 
most o( thcce organizations have been In exUterKe less ten years, many of their members are 
already developing high levels of expertise (n working with support groups and various aspects of sur- 
vjvorship. Many groups are led by individuals who are themselves cancer sur^vors. On z different 
level, a number of survivors are publishing boob and articles that define the Issues and concerns of 
sur^vofship and offe» t(uidance> Some are starting private practices in counseling and related areas to 
help others Irving with cancer. A few national organizations, such as Cancer Ore and The American 
Cancer Society, and a number of local health care facilities are ^rt her expanding their programs to ad- 
dress bsues of survivorship — and there is even a national r>ews nugazine for cancer sur^vors, COPE, 
now in Its first year of publication. 

Throughout the country, more and more organizations are working in the area of survivorship. Most 
of them are small local units; many are merely neighborhood support groups, which are perhaps the 
heart of this movement. Others are larger, addressing the needs of specific segments of the cancer 
populations, such as survivors of breast cancer or persons dealing with childhocKl cancers. Stilt others 
address specific concerns, such as the emotional needs of cancer survivors in treatment, employment 
rights, or Insurance Issues. 

There is plenty of evidence that the movemev has already been very productive. In the area of 
publishing alone, a number fine r>ewslettefS and other small publications have been produced, as well 
as books, periodical artic^, and other educatJ materials Each individual, agency, and organiza- 
tion working in survivorship lus something valuable to offer; all of them together could be a tremert- 
dous resource to each other. But that resource has never been utilized because, in the past, most 
groups a nd indmduats have worked atone. In separate communities, or with separate segments of the 
cancer population. 

Ironically, the strengt>i of the survivorship movement can be measured, in part, by the fact that these 
activities have developed independently, without coordination. That, in itself, iS a Sign that they are in 
response to real needs and tifut the needs exist In communities across the country. ThiS is a real 
grassroots movement. 

Now the strength of the movement can be multiplied many times through a national coordinating ef- 
fort, individuals and organizations^ wrking together, can increase their productivity Ihrou^ the ex- 
change of ideas, information, nr.^tenals, prognms, and personnel. In addition, groups that serve 
specific segments of the cancer population can be nude accessible to members of support groups 
xross the country, while other groups — those that address specific issues can be enabled to tie In- 
to a network of thousands of survivor groups. 

In spttc of the tremendous amount of impressive work already being done, there arc large segments 
of the cancer population not yet being reached. Many communities do not Y*:t have any resources for 
the surivor population. ThiS Is especially true of small and rural areas and inner city 
neighbxhoods v,-here poor and minonty groups J e. In communities that do have resources, 
few pogramS ack^ress the needs of long-term st^rvivors; programs are usually design^ for 
survivorv In t.'e^tme.it. 

The russion, then, of NCCS is to strengthen and broaden an already viable '-ancer sur- 
vivofsh' i mox'emeni by creating a networking system, opening and maintaining channels of 
commun 'Jtic,, and creating a comprehensive clearinghouse on survivorship. It wilt buiM 
on the Jready impressive achievements of its members, facititatmg the shanng of the ex- 
ist.ng resources with the potei^ial to multiply their productivity. NCCS will also encourage 
the mov.TT.^nt to reach out to ti.ose who are currently underserved, the poor and minonty 
..^ s, those in communities with no survivor activitif'S, and the long-term survivors. 

Those involved m this movement can be proud of then achievements Working together through 
NCC> they now have an oj^^ortunity ^o enhance those achievement and to reach a larger portion of 
th. mTv\vo, population. NCCS iS an important invcstmcm in the future of survivors and in 4he future of 
all who aftf invoh*ed n »urvivOfship. 
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A LEHER FROM THE PRESIDENT 
OF NCCS 

Dear Friends, 

I want to wtlcocnc you lo ihc National Coalilk>n for Cancer 
Survivonhtp — j nov organluiion, * new rdea, a new 
movement 

In CXtobcfof l906twenty-fTve people met in Albuquerque for 
an Iniefttive weekend of exchange and debate. The subject was 
anccf survivorship, the art and scier>ce of living after the 
diagr>osis of cancer. All of the partidpants were involved In the 
woe as p»tieotj, as family, of as heahh care professionals, and alt 
were concerned abowt the absence of coordination and 
collaboration among groups and Individuals Interested in 
survivorship. T>>c spint that brought many of us to Albuquerque 
h. In fact, cap(ured by the accompanying article "Needed; An 
Agenda for Survivors" reprinted from COPE nugaiine. 

And, indeed, we Wi Albuquerque with resolve — the resolve 
to pool a portion of our energies to build a networic, an alliance 
of people and groups from around the United Sutes who work to 
improve the quality of We, mutual support and of^wrtunities for 
cancer survivors. This Is the National Coalition for Cancer 
Survivorship, the NCCS. 

The f«r« edition of the NCCS News/etter Is an Important step in 
the development of NCCS activities. In It you will find the NCCS 
Charter, as well as more information about the pUns of the 
organization and the writing of others concerned with 
survivorship. Most imporUntly, it is an InviUtjon for you to join 
the NCCS. Without your support, both in interest and in finances, 
the NCCS will not succeed. We are counting on the dues of 
organlzatiom and indoiduals to get the NCCS off the ground and 
on the ideas and actrvities you shtre with us to give substance to 
the network we intend to buiM. 

So do get on the S^apevinel We took forward to working with 

you. 

Sincerely, 

Htzhugh Mullan , M.D. 
(Vesidcnl of the Board cf Directors 

htihitth MuUin « a pediatnc/an and a member of the facu/fy of 
the lohm Hophnt Untvmtty School of f\jU^ /fca/i/i. He « the 
Author of the autofwograp/i/ca/ booif ViUt Signs: a Young 
Doctor's Strjggic with Cancer, 
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Needed: An Ageada for Sun'tvors 

•yfttzhughMulUn 
MfpfiMtd wkh ptrmiaion fnm COW tnt^ulne, Nortmbtr 

Surviving. Nine letters that comprise a short word but a po»w 
M concept. 

Surviving is "to remain alive or existent," Webster's tells us, 
and also "to outlive" — to live beyond, to keep on living, to 
outlive ourse^es, to outlive our diagnosis, to outlive, day by day, 
vshat might have been. Surviving is a potent idea, but one that 
has been paid little heed in the fieW of cancer treatment. 

VVhen 1 was diagnosed as h;Mng a carreer deep in the chest 
cavity, my mind nveted on two possibilities: cure and death. 
They see-iied to be the options for my ftiture, and 1 spent much of 
my waking life ruminating on them. It did not occur to n>e then, 
or for son>e time, that these two notions were insufficient to 
descnbe what was happening to me. I was not cured and 1 was 
no< dead. Rather I was surviving — Irving on, existing and battl. 
Ing. 

Survival was desperate days of nausea and depression and 
buoyant days of ImproveJ strength, (t was the anxiety of waiting 
for my monthly chest X-ray and the foy of eating Chinese food for 
the first time after struggling with radiation bums of the 
esophagus. 

These reflections and many others are a |umble of memories of 
a purgatory that was touched by sickness In all its aspects but was 
neither death nor cure. It was survival — an absolutely predic* 
Ubie but illdefmed condition that all cancer patients engage as 
they struggle with their Illnesses. 

There are what i call "seasons of survrval" — distinct stages 
that all cancer patients go through as they cope with their ill- 
nesses. The acute stage staru at the moment diagnos'* and 
continues through thif initial rigorous surgical, medical and 
radiological treaments. This "season," nvxe than the others, h 
recognized for the support shown the newly diagnosed patient. 

The period of extended survival that follows the acute siage Is 
less well recognized. Out from under the initial treatments, the 
person with cancer now sets about trying to resume some 
semblance of normal activity. Yet this Is a time of diminished 
physical strength And exercise capacity. Problems such as a lost 
body part, missing hair and lost weight now haveto be dealt with 
in public and are set against the challenges of the home and the 
work place. Since this second phase is not predominantly a 
medical one, doctors and nurses tend to play a much smaller sup- 
port role. The result often leaves many patients and their families 
fending awkwardly for themselves In the "healthy" worfd. 

The third phase Is not cure but permanent survival, an evolu> 
tion to a penod when the activity of the disease or the likelihood 
of Its return Is sufOcientty small that the can^r can now be coo* 
sidered pernunently arrested. The Humpty Oumpty Idea of "as 
good as ne^/' — a powerfully appealing notion for all cancer pa. 
t tents - simply does not happen For better and for worse, 
physically a..d emotionally, the Illness leaves a marie, a perma- 
new and Important legacy. Problems with employn>ent and in. 
surance are common, sun.ivors remain at nsk for complications 
from original treatments; and long-rerm health programs are not 
well worked out. 

There are five million survivors In the United States today, Hve 
million, That is 2 percent of our citizenry, a population Urger 
than that in 39 of our slates. Survivors need to recognize their 
common ground, map It and cultivate it. We need to stimi^te 
the development and uJe of mutual su;^rt groups and com- 
munication networks. We need to be able to particpatc in discus- 
sions about nalioaal research priorities We need to be active 
politically to see that laws are written to assure cancer survivors a 
full and participatory life. 



There i$ a nchness tosuaiving, a nchness of having something 
that might never have been — whether n ts two weeks of life or 
50 years. We need to celebrate that richness by proclaiming 
ourselves sun^vors and building organizations to reflect our con. 
cerns on the local, regional and, ultimately, national level. That is 
an agenda for the immediate htwt 
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THE BIRTH OF NCCS 



The NCCS wa» founded at * firrt^-rts-kind natioful meeting in 
October. 1936, The ihrce-day meetms heW in Albuquerqye, 
New Ktexico aiseniWed Indrviduals from *Cro*j the country who 
have Uken teadmhlp role* In ihe cancer sur\ivonhip rwve* 
ment. Twenty-ooe partklpanii were chosen from reH>ooden(s to 
a naikxul survey uVen In the summer of 1936. Tha< survey 
gathered bawc Womwtion on organiiatlom and indrvWuaU fill* 
ing two cnieria: first, lh<y were addressirg the concerns of 
cancer survivors, and second, th^ focused on peer support as a 
^ndamenul part of addressing those concerns. The wrve/ s 
respondents expressed a desire to ioJn g natKxul networUng 
orgamzatiov To explore the possibility o( esubllshing such an 
organujtion, the Octobef national panning meeting was con* 
vencd, 

The survey and the planning n>eeting were developed by New 
Mexico cancer survivors working out of the office of living 
Through Cancer, Inc., New Mexko'l cancer survivor organiia- 
tion. Funding was provided by St. joteph Cancer Center of Albu* 
Querque and St. Vincent HospiUl d SanU f e. 

The Octobef meeting, which has been calW the "Constity. 
tional Convention" of the cancef survhw movement provKled 
an opportunity fof leaders from across the country lo meet to 



look at the growing national movement, and to define its needs 
and potentials. The focus of attention was the strengthening of 
the national movement. 

T he meeting began with a shanng o( <nformaiioo and an assess- 
mem of the then current state of the m-jvement. That was follow* 
td by a lengthy discussion of the needs of Individuals and 
orjunizatlons involved with survivorship, and of the potential of 
the survivorship movtment. The partiapants were then ready to 
lormulate a statenf>ent of the goaH and objectives of the yet un- 
born orgsr)t2aik>n. The primary goal wouW be to generate a na- 
tional awarer^ of cancer survivorship. Specific obiecttvei 
would include devrJoping a communication network and.a com. 
pftrhensive clearinghouse for survivorship materials, advocating 
the rights of survivors, and promoting the study of survivorship. 

Durir)g the final day of the meeting, a carefully crafted charter 
was approved (see page 7 J and the structure of the Infant 
organization was csublished. frorr.anwng the participants, the 
founding member* pictured below, funds were raised to support 
Ihe organization for its first six months. 

The meeting was enormously successful. On October 26, 19fl6 
the new organization was bom. NCCS'l work had just begun. 




Founding members o/f he NiUotni Coa/ition for Cvuer 5u/vf«W»rp t/me for a group photo after tht October 24-26 meeting in Mbv 
querque. 7/>ey are Mt to ught* holtom to top' A^hael ierner, Commonwea/, 6o/inas, CA, fitzhu^h Mulhn, Ca/rett Park, AfO; Ntil frore, 
Afban^, GV Htrold Ben/am/n, The HW//»^,»s Community, Santa MoniO* CAi Pame/a la fayette, Ca/Ker tiWrn^, Sejtt/e, WA: He/en 
Oorfters, AmenvC" Cancer 5oc»efy, OUind, CA, Bitbvi W^hgofiSenftn, Hirtingtoo <Unctt Center. Amitllto, JK BfcZ/e Wfiabwg, 
Cancer Cuidince Inittluie, PiiubvrTyi, P\ Af/ce H^a^ AfMuerque, WM; Shannon McCowan, Cancer >upoOft Commun*fy, Potnt Rich 
mood, CA, fVKS/e Carey, LifeAfitf jancer, Aihfvtllt. NC M Hlit, Abtuqvttquf, HM;tutieBe<ket, OutfSnitf, OfKtnnni, OH, yvonne 
Joghamonian, dndMisbtm Oj/J fhood Cancer foundation, Wuhmgton, DC Mvy Mtiter, Cir<er Hot tine, Wanutjon, ft Patncia 
Canz, UCLA Cancer RchiMiUttot Protect, toi Angeiei, CA Suun tetgh, Uni^ty otA/tzoiu Cancer Center, Twcon, A2, Catherme 
iogjn, iiwng Through Cancer, /^/btijue.que, ^fM, airbo/a Hoffman, Cancer Pilients f mp/oymeni Rtghts Pro/ect, Phthddphti, PA, *Ven« 
dy Traber, "Surviving," Stanford, OWan !(tnz!ef. Oncotegy Nutung Society, Pittsburgh, PA 

} 
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"SAMPLINGS' 



I A wNhh <rf printed nuiertal H currenily being produced 
ihfoushoiit Ihe Uiuntfy by people who *fc involved in some 
wjy with Cince* sufvivOf*hlp. To prov»de i Umpt<ns oi iKji 
nuterUI and to dcfnontt/jte the potential ct networVirtft e^h 
Hsue o/ ihii ne%vi^ef win arry one oc more tdccted »lemi 
(torn the publ»ai»om of ou/ member oqpnlxjtkKn. 

it you h«v« hemi, lon^ or ihort thjt teem jpproprbte to 
ihire ihrousN ihb fejiure. ptejie mill ihem lo The Nitiorul 
Coalition for Cincer Survivorship, 323 Cighlh Street SW, Albu- 
querque, NM07102. 



From 



SorvTwn^ H puNrthed by * Hodjiin'* dtwie support group in 
Stanford. CaUfornU, rt is wtilien bv suivivofs and focuses on 
personal stories. The puWicalJoo isfrrc to donors o^ $IOor more 
^more lnformatior\, write; Pat foUlr, Depirtmer>i o^R»dat•on 
Therapy, Room C050, do Starrforrf Umvcrsity Medical Center. 
300 Pasteur Drive, Stanford, CA 94305. 

The following is an exC«^ from "Shadow Journey," » series of 
Journal entries by lyn Kahall refle«mg her experierKes as she 
lived ihrou^ cancer ireatmenl. "Shadow Joume/" has been 
published In a series of issues of iurvfvfng beginning v/ith the 
Auxust, IW6, Ksue. The exerpt Is from the most recer« tssue, 
;'^fy/february, 1W7, 

CopI«>f - Th« Person Wthln 

l%« hid A gtimpjc of what it is liU to grow oW. Bodies hurt 
energy bgs. and lools fade. And yet the Spint can remain 
untouched by atl of those. What a p«ty happy, vibrant, hopeful, 
laughing, JoWng, moving Spirit should be locked Into * frail, 
^"h^' »f^^"8 P'»«>« oi J body. The mind Is ever *ct)v« 
and how o«*n, rv« looked In lo an old one's face and seen the 
wvely twinkle in the eye even through the hand palsied and body 
moved only in a wheckhair. 

My momentary experience with aging will pass. My erw^gy wiH 
return, my sWn will become supple again and my big hair will be 
glossy, ll^k and long, i will have mctamorphoslied after 
touching age and death. My Spir^ will be every Joyous but after 
the year* hav« pissed I hope someone will recognize the twinkle 
in my rye. 

At this new beginning | feel better :able to face the future 
and am more open to nuny choices for what We can be 
and what I an do. I fed free. IV often had the image of a 
l»ne In which everyone must stjAd waiting for something 
bid lo happen when It's your turn to be up front. I don't fed 
I'm ^n that line anymore although I linow I'm just as 
vulnerable as the next person to life's risks. I'm not worritd 
akout the line anymore, 1 don't fed In It. I look forward lo 
the future with all Its opportunities for a full Uk, 

\ri my annJvwary we*!(-a llmf to remember the 
niojt homNe week In my life and be happy. Sometimes it 
doesn't even teem posjjWe it could hav< happened and I 
speak lightly of h now. And then I remember those who 
can't wnte their Journals any more and know that living can 
^demand too much. 



from: Irving Ihtough Cancer, September/October J W5, Vdume 
III; No. S 

Lmng Through CaoCCf, A toutniloiQvihty Ining is published by 
Uvtng Through Cancer,lnc^ a cancer survivor organization based 
in Albuquerque, New Mexico. The b»monthf>- Journal, usually 
twelves pages long, is available through an S16 membership or a 
$12 subscnption. Write to ITC, 323 Eighth Street Sf. Albuquer* 
que, NM 87102. 



LIVING THROUGH... 

A NEW AWAKENING,.. 

Original Poetry by 
BRENOA NEAL 

Brcndi is J JS-yrar-o/d cancer Mnnw. Porn in Texas, ih^ has 
fivcrf the fast 29 yrarj in AibuquttqiK, New Mex»co *n May of 
1994, she rccerved a diagnosis oi non Hodgt^tni J^mphoma, and 
wa» tmtcd With chemotherapy from August J9W to /anuary 
IM5. 

5ince Ws Neal finished her tminwii she has experienced 
v>f»at she describes at "a v*ho/e new awaUcnjng '* Much of her 
poetry rcfUx\s her own prrtoMt growth process nh^ch has been 
ffeaf 'y m/Jwencrd by her cancer experience. Because most of us 
who havT been dagr>osed with cancer haw afio tooled within 
MjTictvn in a new way and experienced a great deal of pcfy>n»t 
change, her po^ry speais to us m a vrry spec/a/ way. 



BXANO NEW 

it% nice to >ee the world 

With neweyet 

renewal, rebirth 

it's cver>whef c 

<- or is it (n mef 

Second chaxes can do that. 



LIVING THROUGH 

This kind of survival 
is erwugh for me rww. 
Each day of living through 
is another day node 
another day mine. 
I madetl. 

Come over the ^rish line 
nrst, second, third 
— II doesn't matter — 
Just coming acrosi 
H winner enough. 
Take each as it comes 
and uvor the victory 
of living 

and living through. 



PRIORITIES 

rd rather live 

with uncertainty 

than a deferred pens^ plan. 

I'd raiher embrace the unknown^ 

dancirg on the edge 

of tomorrow 

than worry about a fut jre 
that may never come, 
lean plan my d/eaway 
<4ving for the proverbial 
RAINY DAY, 
but what do I do 
in the meantime — 
M hen the sun's shining? 



(vn KihitI 



PCRSPEatVE 

In a fragment of eternity 
I went from 
vialm to visionary. 
No longer content 
to wallow in the past« 
I live on Ihe edge of tomorrow 
with my feet squarely planted 
in the timeless ^•0W» 



SHARING Till JOURNEY 

Interdependence 
not independeiKe 
is the reality of this world 
I have a iha red destiny 
touching the lives 
of counties! others 
as ripples in a pond 
fan out in ever yii<icf\int Circles. 
We live In 

one another's company, 
together we can diffuse the P^m 
and multiply the 
Joy 

ofbeirg. 
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From: Tf»c C»fxiki,shtcn ChJdhood Oncrt fovfxUtfon Y<Mh 
Nrwikittt, VoJumc VI H, No. 2: rrprimcd here with pwmrtvoo, 

MY BROTHER byAmyrt»p.Km 
Amy fwjujoo of Oncmnul, Of)to, *vfio i> cfoto >rif> oW, 




Clove/ .•T^'U rkx/>>v'jC3^t*^ncV l/l/</i/yt/xMO\c 



Cfcr Xo' ^fey> fi^i^c/ ✓7>t^ cOx^ uxfJ^cL 
"/Tn^AcC^vco Clyvc/Jt^u^ tip! 

lh« VO«*'i oov^lrttcf {HOv^ infomution fw yoynjj cancer 
pMitrxt. thctr tinutits '(vi ure uVeri; rcpOfts ncvr» for yOuns 
caoccf pAtlcna ind tK««r l<btins( ibout how ihcir pet 4 jre 
v^vins ind COfxni; ind ii in nuiUi for positive etpreiilon for 
young p«opl« unccr. 

To wrivf the free r>«w»I««ei# you nuy wntc 10 the 
OndVlitStcr*. M2$ tye $»rc«t NW, WiihJngtort, 0,C. 20006. 
8e sure 10 include the mm* of ih« r <bt<ition In your requ«>t. 



NOTEWORTHY CALENDAR ITEMS 

ACS fifth Nitioojl Confevtncc on Human Vi!u« ind CJnctf 
Ihe DyrumKS 0/ Sufvtvifl$ Cancer OmtCil ind Re^^ith 
Chill^nJ«andOp^Jonunil»«. To oc held m San frixiico, CA 
for more Infomution. KCS, IJ ttm Seed. MincKetler ^V^ 
01944. 

MiVc Todiy Count Niijorol CO«veftt»ort in Dajfloo, Ohio 
fejluring Wayne Oyer, iuthor o* Vour frroncow ZoM^dt 
more inlorrrutkw. Make Today Count, P.O. 8<« HI, 0«je 
Bex^ MO 



CONFRONTING CANCER 
THROUGH ART 

Nitionit Ixhiblttott ol Art Wotk by Onnr Suniron 
The fifH national exhibition featuring ^tx v^wl by irdivKfuaU 
With MttOTfci o* cancer wilt be held ^Uy 9 Junc 2 iX Xhc 
mun'tcipal gallenel o* the Brand library In Ctendale. CiJifornti. 
The »how H beinfl soonuMrd l>v the lonisoo Colore henti\^ 
Caxer Center OCCQ o< the Univcrvty o< CJiJtfomUaw An^W. 
Dcvta BrrtW, Director ot Speck. Projpamt at JCCC c»pUlnt. 
"The e»hiWtion It dcvsnrd to celebrate the Creativity 0/ tho?< 
who. through art, h*ve found a tpeCUl a%imuc for COpJng with a 
Me-threatening diieate." She Koei on 10 «y that the ait o( cancer 
patiemt rrvealt a vaU raf>ge d emotkwt in<* ling r.^ge, ao»Wty. 
p«ef. and denial, at well at reW, ioy, tnf>cr harmony, and peace. 
The thow H devgncd "lo cekbrate the breadth and dep<h d the 
creativity o* artitit and Crafttper>ont who ha>^e confronted the 
It/c-thrcatenlr^ condition d cancer." 

Uprottng amotion t hrougti %oci>t Und of art form It increating. 
ly uved at tnerapv for pertont who are fxtng terJout illneti. for 
genuine anrtti, thlt form o* e»p*e«ion can be cipecblly powtr* 
lul SMny artiU wirvivoo feci that their art hat ^yrd an n^fniUI 
role in coping with cancer: a typical iUtemervt nude by arttttt it 
"If it hadn't been for my art^ i would rxx have turviv<>d/' Even for 
ihove who do not consider themtelvet artittt. such therapy 
h^p In the ekpre^won and acceptance of fee'ingt, which it an Im* 
poiUnt part o< living through an lUnctt. Art Can atvo imptrr im 
aginatior*, hope, and Klf'Oteem. 

The Confronting Cancer ethibition wttt be i un<qu« opportuni 
ty for other cancer turvivor) to >cc the wtxk ot well Inown artttt- 
turvivoTf. worV which it a reflection o< the artittt bvri after a 
diagnotii 0* cancer The Cthibilion witl allow turvivor* to *«< 
pcrience the feclmgt cthert hav« about cancer and to P^n invghi 
into ih<>vc f^etingi through the aftHt»C medium. Thil will be an 
unusual opportunity for networking, a kind c4 peer Suppo<t from 
a di^^e'cnt peopective, tt will aI>o Krvc to educate the puW»c at 
Urge about the emotional impact o4 livirtg with cancer Addi> 
tiorully. the thow Will rvtn/orce the imporur>t m^sage that many 
ind4\'idailt live productive^ creative Inxi after the diagnotn oil 
fancerx 

for mCKe information contact: 

Oevra 8retW 
Director of SpecUl Programt 
jfontton Comprehensive Oncer Center, UClA 
924 Wcstwood 8Kd , Su<te 6)0 
Los AnteteSi CA 90024 
(201 02S>4O66 



AN INVITAviON 
FROM RICHARD BLOCH 



Uvi year's Tghfing Oncer rally In Kansat City wat so suc> 
ces(/ut that a decHkm hat been made to repeat the mnt thit 
year. The date will be May 31 and the coordinator. Rose Mary 
Padbers. 

(Uchard &k<h, founder of Kansas Ct/S Oncer Hot line, it 
imiting organixatioot in other commumtit* to pUn similar 
ceieb'^tiont. It it hoped that, evmtuaUy. such rvcntt wilt be 
held in every major city in the Un4ied States. To make that 
hope * reality, Rkhard tt offering the at$lsUr«ce of volunteers 
from the Kansat City group to work with groupt In other com' 
mumties. E&tenshre preparalioA h ref^ulred. he says^ but thr 
retuhs well vvorth the effort, for more i?»formailoo. feel 
free to call The Oncer Mot line 

4410 Main Street (616) 9)2-644) 
Kansat Cty, MJ64rl1 
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Edith Lenneberg — A Proponent of Mutual Aid 



In the cjriiesi wagw of the development of oor thinking about 
^ rutioful CMlition, Ed,(h Lenneberg was the one to point out 
that the very foundation of the sufvivorjhip movement »n which 
we were involved n mutual aid, Edtth is a person who abour>ds 
wrth wisdom and Insight, gained through years of (eadershtp and 
ofgamzational work in the mutual aid movement. 

Edith Has been involved In mutual aid Since it first became a 
part of health care. In 1952, following her own surgery for 
ukerative colitis, she founded the Ostomy Association in Boston 
At that time Alcoholics Anonymous was the only mutual aid 
organization that had received poWic recognition. Ostomy 
associations throughout the country were being formed by 
ostomates themselves— a grass roots movement tn direct 
response to unmet r>eeds. When the national organization was 
founded In 1%2, the Boston group's publication, which Edith 
had initiated, became the national newsletter. 

Edith went on to uke ar active role in the developmen* of the 
Enterostomal Therapy profession, another development in direct 
response to unmet needs. It was the ostonrutes who understood 
the need for the development of this kind of expertise, and in the 
early years of the profession, most of the Enterostomal Therapists 
(E.T.'s) had ostomies or were relatives of ostomates, Edith was 
one of the first E.T.'s in the country. She believes that this kind ol 
grass roots response to unmet needs can rcadiiy ^>ave the way to 
appropnate response by professionals. 

Edith also believes that the development of tlifferent levels of 
expertise to meet different kinds of needs is of pnme importance 
Toda/s ostomates m the acute stage are served by a highly skill- 
cd team ~ doctor, nurse, and enterostomal therapist — in a 
hospital setting. Registered nurses on the team must have special 
training to work in this field. Ambulatory patients are served by 
enterostomal dimes on a n ouipat. nt Basis. And for the ostomatc 
living in the community, the Ostomy Association functions as a 
support system Of all of her achievements, Edith finds the most 
satisfaction In having been acti\e in the development of this full 
continuum of »iTvices. 

From 1967 to 1977, Edith worked at the New EngU-xJ 
Deaconess Hospital, where she developed a multidisctplinar\' 
dime for ostomates that wav yi?ars ahead of its time. With an em 
phasis on Imng with an ostomy, the dime helped individuals 
make if'^fir way back into normal, everyday activities. This was 
one M the first programs to deal with the broad ramifications of 
••^'Aery in relationship to patient and family dfe In 1975 the 
Clinic was used as a model for the development of a comprchem 
sive life support dime for cancer patients who were receiving 
treatment on an outpatient basis at Deaconess Hospital. 

6 



PROFILES 



Edith bnngs al! of this experience with her as she continues her 
work »n the cancer survivorship movement. Her oartKular in. 
terest in the NCCS is, in part, a result of her own history of 
career She underwent surgery for ovanan cancer in 1965 and 
again In 1975. In J 977 she had both chemotherapy and radiation 
therapy as further treatment for the cancer. 

It IS this personal expenence with cancer, along with her exten. 
snre work in the mutua! aid movement, that makes Ed'th such a 
valuable asset to the survivorship movement. She was a particf* 
pant in the very first discussions about the development of » 
coaliation for cancer survivorship, and in February of 1987 she 
joined the NCCS Baud of Directors. 



CANCER GUIDANCE INSTITUTE 

...Pittsburgh, Pennsylvania 

"A pouuvf attitude « croc»a/ Ihmk of cancer a a chronic, 
rather thin a fiUU disease In spite of the proWems tt causes, in 
many cases tt can be controlled, a/towing for years ofptoductive 
ind iilisfying tife/' 



In 1981 Lynn Cray, a cancer survivor, focinded the Cancer 
Guidance Institute for the follovnng purposes. 
" - To enable patients, families and med'caUhelpmg profes- 
sionals to undei stand the vital role the patient irfays in health 
recovery and health maintenance, 

- To expand patient education matenals. 

— To faofitate effectn^e communication between the 
medieal/h^ping professions, the patient and the family." 

The Institute's mission is "to promote a positive and realistic at* 
titude to cancer patients, their relatives and fnenjs through pro- 
viding support from a person who has had a similar expenence." 

The Institute provides information on all types of cancer, on 
currently available methods of treatment, and resource matenals 
It also offers emotional support and guidance for immediate pro- 
blems, from diagnosis through the course of the illness, as well as 
referral to other commumty resources. 

In my the Institute established a Cancer Hotline. The Hotline 
IS a twenty-four-hour tdepbone service matching callers with 
trained volunteers who, themselves, have expenenced cancer. 
The Hotline, which already has serviced over eighteen hund,'ed 
calls, not only ^ves callers emotional support, ixit also gives 
volunteers a sense of fulfilment Oilers are urged to maintain 
open communication with family, friends, and care givers 
while learning about cancer, us prevention, and treament, using 
all available resources - professional persons and health care 
agencies, printed material, and sources of emotional support. 

To p'omote insight into the special needs of cancer patients, 
the Institute also sponsors workshops and conferences for the 
public and for health care professionals. 

The Cancer Guidance Institute has several noteworthy publjca' 
tions The Cancer Cha//enge is a quarterly newsletter containing 
current information on cancer topics (t is free to members, 
membership fees start at SIS living with Cancer, a booklet by 
Lynn Gray, and MmdOvet Cancer, a cassette by iynn Cray arc 
atso available from the Institute, 

For more rnformation contact: 

fste/te VVeisihurg, Executive Director 
Cancer Guidance Institute 
5604 Solway Street 
Pittsburgh, PA 1S217 
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National CoaHilon for 
cancer survivorship 
CHARTER 

preamble 

iTKScapabte pan ol many avcs. FW) tt« 
ir^ivviii.^ diaiaxKod wtth cancer & a sunnw^. 
Se bSvWual. Uic (an^. and me o( care 
Mission Statement 

-riv. mi«ion o( ihe National CoaSsoon lor Cancer 
r^;^,scS ^«Wnunica«e mat there 
ST^^^nt. prcxJuctive We roUowlng me 
SLr«LSSncir:^hairnJIi o( cancer suMvocs 
SS^^SS^onJransiocmJns «cpc«1encc mat 
^^^S^STmSrives wtth new challenges a«d 
SSS^ po«^ and .hai these sjjn^v^^ 
la.nffics and supporters rcpreseni a ^^^^"^^^ 
Sl^cncy and a poweriuJ. positive force in 
sodeiy. 
Objectives 

The objccttves o( NCCS arc; 

1 TO serve as a dcanngbousc lor Wormaoon. 
puWicSs and programs ror '^c many 
S^Dons wortJng on me issues oisuivtv^P 

2 To provide a voice for the many 
S;cuXW50f mt^eorgsniiatons rcflcj^ 
^rt^and needs ol me survivorship 
communtty 

3 TO advocate the iniercsis of cancwsuMv-ors to 
secure mdr rights ani combat prejudice 

4. TO promoce me study of me problems and 
potentials of survtvorsWp. 



DID YOU KNOWl 

The Wellnc*5 Community In S*nu M^JSl ^'l^^^ 
over 2a0 carw patients Irwofvtd in itt Pf«8«"» 
TrS^mSe ^3 W since the c^Oon w» founded m 
1982. , ^ 

Afttf ancer.Pathwayj, in AshevtUe, North arolinj. has 
^^%.«rfunteersheIp.ngpatieflt$partidpatemoreful^ 

their treatment 

Commooweal In Bolinas, aWom«. offers seven, week-kxg 
S^S^h year for exceptional carKer patiertt* and 
St^S^tedinan'Ic^er^j^ 
»>on and BTOup support, as well as in wrveytng the possjo* 
jS^in^SSSSdi^ complimentary career therap.es. 
pr.ftntion Florida along with a number of other com- 
toJ^l^thle^ hct fine with trair>ed cancer 

in need of support. 

The Cancer Counseling Institute in B«h«da, Marybnd. was 
foondwS by cancer survivor Oroline Spetimg. 



NCOS has invrted a number of prominent indWdwab toseive 
ontii^sory board. The following have already accepted 
the invitation. 

Rose Kushner, Author, President of The Brewt Oncer 

Advisory Center, Kensington, MD. 

Pair'Kia Canz. M.D., oncologist. Sepu^eda, CA. 

Michael lemer. Ph.D., President of Commonweal, 

MacArthur Prize Fellow, Bolinas, OA. 

|ohn Ourant. Director, Fox Chase Oncer Center, 

Philadelphia, PA. 



NCCS would like to thank Margaret Kutcher for her help on ihb 
newsletter. 



'NCOS needs yotzr support , 
Menbershlp Informaljoo 



NCCS literature in the future. _ , 

1 percent of the member organization's budget is suggested, or a mimmum of $25 
(annual). 
$10 (annual). 



□ Charter Membership 



□ Oryj^Ualional Membership 

□ tidjYiduai Membership 



O$500 0 5250 DStOO 0 550 O Other 



Phone( ) 



Address 



Gty 



Zip 



r • iv'fN ^rrit^ nf 1 tC (Until NCCS Incorporation is completed, it i$ 

op«.«ng ,s . Pf<^«. o< Uv,ng Throogh '^~<^" * l^tZhSt^ Alb«qum,«, NM 87IW 
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EMPLOYMENT DISCRIMINATION AGAINST CANCER SURVIVORS: 

The Current o( the Uw 
by tubtn Hoffmut 



B*rbu» Hofftmn a a prxtking dvil rights ittornty in 
Phthdttpha who spiculiies In the rn^b of individuih with 
diubinurt. She a/$o 5«vo iS tht Dtttxtor of the Cincw ftoentj 
Emphymtnt Rigftts fVofCct of the Foundation for Ofgn/ty, prxy 
whng cootvetittg to indnidMH Jind igencies. pob/tc ind profci- 
SfOAi/ eduatixxt, and connjltitiom to fedenl tnd stite hgnUtOfi 
ngirding pending fepiUtxxi conctrning the rights of indrnduals 
with a cancer history. Mi, Hoffmvi i% a fottfx/i ng member of 
NCCSvidSecretvyofthe Bovd of Direaon, 



CunwC studtes estonate that more than one million of the five 
milRon cancer sufvivon in the United Sute* experience some 
fcxm of empioyment dtscrimtnalKxi sofefy because of their 
cancer hrstory. Types of d«aiminatioo ir^xxie denial of a new 
fob, demotioos, undesioWe transfers, loss of benefits, and 
outright drsmtssal. in many instances, cancersumvore are able to 
perform a job, yet are detiud the oppoctuntty to do so because 
empioyen and fellow wcrlcers errorveoosly believe that cancer is 
aKvays fatal, is contapous, or renders the survivor disabled. 

What are the legal of cancer survivors who are quaTified 
to petform the job they seek of hotd, yet are dtjcrimina ted agairtst 
solely because of thetr cancer historyr Although ^ scope of anti- 
flocriminatioo Uw$ frequentty charyges, cancer survivors have 
some legal remedies in currertt federal and state laws. 

Fedcrd Laws: 

1. The RehabiHUtion Act of 1973 prohibits discnmination bas> 
ed on handicap in programs receiving federal financial 
asvstance. Because federal courts have not reached the issue of 
whether the Act appTies to cancer-based dtscnmination, its im- 
pact or) cancer su rvivors H u ndear. Some cancer survrAXs may fit 
under the Act's definitjoo of handicap. Addioonalfy, because the 
Act prohtbtts discnrmnalion against an individual who is 
"percetved" to be handicapped, regardless of whether he or she 
is actually handicapped, the Act may apply to cancer sunnvors 
who face job problems because their employer erroneously 
"perceives" them to be impaired. The Act provides remedies 
such as bade puy and retnstatemem. 

2. The Employee Retirement and Income Secunty Art (ERISA) 



prohibits dtscriminaUon against an employee %vhen the purpose 
IS to keep that em;A)yee from collecting benefits under a benefit 
plan. ERISA may provide a remedy toan employee who has been 
denied full partidpaiion in an employee benefit plan. ERISA may 
also be impl<ated if an employer encourages a n employee with a 
cancer history to retire as "disabled" when, in fact, tf>e employee 
h able to coruinue working, 

sate laws: 

Most sutes have laws which prohibit discrimination based on 
handicap. Only Arizona, O^aware, North Dakota, South 
OaVcca, and Wyoming do not prohibit employment dJscrimjna- 
tionba^on real or percetved disabilities. Many sute laws bor- 
row language from thefederal RehabiliUtidn AcL Some expressly 
prohibit cancer-based discriminaUon, while others provide pro- 
tection onV to individuab wrth real, as opposed to "perceived," 
disabibttes. 

Because few cancer survivors have brought lawsuits to enforce 
their nghcs to equal job opportunities, the handicap laws in runy 
sutcs remain untes^ as to cancer survivors. In a few states the 
law is clear. 

In Caldbmia, Vermont, and lUinots, sute law expressly prohits 
employment discnmination against a cancer survivor who is able 
to perfomt the job. In New York and Wisconsin, state courts have 
held that cancer survivors are covered under the state's haryJicap 
law. 

What should you do if you are considen<^ a legal remedy 
because you ha\>-e been treated unfairly in the workplace 
because of your cancer history? You sfiOukJ not assume that you 
are included or exduded by any specific law. Employment 
discrnntnation laws undergo frequent modification, and groups 
such as the National Coalition for Cancer Sunovorship are cur- 
nentty wodung with federal and state legislators to introduce new 
laws designed to address the specific r>eeds of cancer survivors, if 
you are unable to work out a satisfactory agreement vnth your 
employer, you shouM contact a local attoirney to determine how 
your speofic case fits under current fedeal laws and the bw$ in 
your state. 
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Mr- Martinez. Thank you, Ms. Hoffman. Your testimony was ex- 
actly 5 minutes. The Chair neglected to announce that the pre- 
pared statements, would be entered in their entirety into the 
record, and if the rest of our witnesses today could likewise try to 
limit their testimony to a maximum of 5 minutes, it would be ap- 
preciated. And in order to be certain that everyone has an opportu- 
nity to ask questions of the members of the panel, we will invoke 
the 5-minute rule for questions as well. 

With that, we go to Ms. Monaco. 

STATEMENT OF GRACE POWERS MONACO, ESQ., WHITE, FINE & 

VERVILLE 

Ms. Monaco. Thank you, Mr. Chairman, members of the commit- 
tee, and our valued warrior in this endeavor, the Honorable Mario 
Biaggi from New York. 

I am wearing several hats today. I am a partner m a law firm 
here in town in which I serve as a consumer ombudsman, but the 
primary hat I am wearing is as chairman of the board of The Cand- 
lelighters Childhood Cancer Foundation and the representative of 
its registered lobbying arm, the Metropolitan Washington Area 
Candlelighters. Candlelighters, which has been in existence for 17 
years, represents over 200 parent support groups in the ^^nited 
States that are for families, the professionals, and that are i%x*fcing 
the battles to make our children full, card-carrying, competent 
adults, able to m^e their way in the world. 

The disabilities that we are talking about today are not the dis- 
abilities of our children, who have fought the battle of cancer and 
are out there trying to make a living for themselves, trying to find 
a place for themselves in the world. The disability and the handi- 
cap is in the ears of those that, through ignorance or malice or mis- 
information or a lack of humanity, are keeping our children from 
their education and employment and insurance opportunities. We 
go a long way towards remedying those problems with the bills 
that were introduced today and that are the subject of this hearing, 
predominantly the one that was introduced by the Honorable 
Mario Biaggi. , .^t. i. 

In testimony that I previously put into the record at the hearmgs 
last year, we demonstrated the real discrimination against our chil- 
dren in employment; the fact that our children are coming onto the 
job market new, naked. They don*t have peer groups to support 
them. They don't have work histories to support them. They don t 
have labor unions to support them. All they have is the law and 
the good will of the people who care about them and who are advo- 
cating for them, be it their parents, their educators, their legisla- 
tors in this case. They need that good will and they need the legis- 
lation that is being introduced tocky. , . 

Were we right in saying there was a problem? Were we nght m 
saying that something needed to be done about it? Well, the armed 
services believe we were right. Subsequent to our testimony at the 
last hearing, that was entered into the record, the Department of 
Defense has changed its regulations and, as to childhood cancer 
survivors, a history of cancer is no longer a bar to admission to the 
service academies or to the armed services. 
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We now need to bring that hard-fought and won, enlightened ap- 
proach by our Defense Department, which does not wish to lose dl 
these great, strapping marvels that we are turning out after child- 
hood cancer treatment, and enlighten the private sector as to what 
our children can and must be permitted to do. Sixty-five percent of 
our children are being cured of cancer. Now if those chSdren are 
fully employed, we will be adding> over the lifetime of each group 
of survivors who are entered into the rolls each year, a potential of 
over billion in gross annual income that will go to the bottom 
line in this country. I don't think we can afford, in the interests of 
what we want to achieve in this country, to have our children un- 
employed or underemployed. 

One concern that has been raised by people who say, ' Why do 
we need this bill? Why do we need this act?" is, "Well, gosh, fel- 
lows, we have those statutes out there that deal with himian 
rights. We have those statutes out there that deal with helping 
people that are handicapped. Why can't the cancer patients just 
kind of latch onto those and get what we need? Do we really have 
to add the vvord- "cancer" or "a history of cancer" to this kind of a 
statute? 

The answer to that is, "Absolutely yes." One proof of this is 
Timmy Calonita, who will be testifying later. Bob Norton, who is 
the president of the Long Island Candlelighters, has been pushing 
the legislation on the State level, the Biaggi bill on the State level. 
He has gotten it through the State Legislature, almost completely, 
but there is word out that the Grovemor is going to veto the biU. 
Why is th^ Goyemor going to veto the bill? Because his Civil 
Rights Commission is saying that it is unnecessary, because per- 
sons ynth a cancer history now come within the protection of the 
disability discrimination provision of the human rights law. Balder- 
dash! Take it to court and see if it works. 

Let me give you an example right here in D.C. that will tell you 
that it doesn't work and why this legislation is necessary. The 
result I am talking about was reached by a District Court judge 
here in the District of Columbia, and it is a good example of why 
special legislation is needed to protect cancer patients. 

In that case, a man with colon cancer was effectively fired from 
his job even though he was fully capable of working. When he sued 
under the District of Columbia Himian Rights Act which protects 
handicapped workers, he discovered that he was not protected by 
the act. The act defined "physical handicap" as "a bodily or mental 
disablement." The judge in that decision reasoned that because he 
was not actually physically disabled at the time that the discrimi- 
nation acts took place, he was not therefore handicapped and did 
not fall witliin the act's protection. The court stated that in order 
for him to be protected by the Human Rights Act, he would have to 
demonstrate that his cancer substantially limited his ability to per- 
form major life activities. Ironically, it was not until he would have 
been too sick with his disease work that he would have been pro- 
tected by the act. 

I think that tells you somethmg about the lack of common sense 
in the way the State laws that do not include cancer as a handicap 
are employed, and why we need Congressman Biaggi's legislation. 
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There have been similarly absurd results reached in many other 
States, some of which I refer to in my testin ony* 

I want to thank the committee very much for taking up the 
banner — and the cudgel, because we will need a bit of that, too — to 
get this legislation through. It is kind of what we would say, as a 
lawyer, should be '*black letter law." It should be the kind of thing 
that rings a bell in everybody's heart and mind, so that you know 
it is wrong to do these chings, but there are a lot of very selfish 
people out there, a lot of very scared people who don't want to 
change things and who don't want to reach out beyond themselves 
to utilize this wonderful resource. 

I thank you for letting me come here to testify, and I thank you 
for opening up additional opportunities so that our children who 
have won the battle against cancer, who are magnificent individ- 
uals with many talents to give and grow and share, will be able to 
have the opportunity to be fully employed for your benefit and 
mine. 

Thank you. 

[The prepared statement of Grace Powers Monaco follows:] 
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Prepared Statement of Grace Powers Monaco, J.D., on Behalf of 
Metropolitan Washington Area Candleligkters 

To the Honorable Matthew G. Martinez and Committee Members 

Thark you for the opportunity to bring to your attention the pressing 
need for H.R. 1546 introduced by Representative Biaggi. 

I represent the Metropolitan Washington Area Canulelighters which is the 
registered lobbying group speaking to public issues concerns of the over 200 
parent peer support groups and professionals groups contained in the 
educational, informational, sharing network of the Candlelighters Childhood 
Cancer Foundation. 

In the testimony previously presented in the hearings on this bill, I 
articulated the history of discrimination against childhood cancer survivors 
as reflected hi the peer reviews, medical literature and in the 
correspondence archives of parent support groups (1,2,3,4). I will not 
belabor that point further. The substantive rightness of this bill is 
reflected in the fact that since my last testimony the Department of Defense 
has changed its rules relating to admission of our childhood cancer survivors 
into the service academies and the armed services. No longer is a history of 
cancer an exclusion. Rather, on a case by case basis, those survivors of 
childhood cancers who generally are five years beyond treatment will be 
considered for admission; 



"Individuals who have a history of childhood cancer and who 
have not received any surgical or medical cancer therapy 
for five years and are free of cancer will be considered, 
on a case by case basis, fit for acceptance into the Armed 
Forces. Applicants must provide information about the 
history and present status of their cancer.** Department of 
Denfense Directive March 31, 1986,# 6130.3. 



The federal government, the armed forces are realizing that the able 
bodied person with cancer in his past can be a valuable employee. It is time 
to educate the rank and file employer to this same humane and productive 
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positon. 

that 65% of our children are cured of cancer, last year the potential 
lifetime earnings of those children diagnosed each vear who wlU be cured 
adds an additional one biUion dollars to the gross national product if they 
are employed to their fuU potential. There are obstacles to that potential 
additon to to the gross national product. 

our New York Candlelighters from Islip. New York under the guidance and 
passion of Bob Norton have encounted this obstacle in the pursuit of a H.R. 
1546 on the state level. Mr. Norton's efforts and those of Timmy Calomita. 
who is here today, have been faced with the claim by state agencies that there 
is no reason to add cancer specifically, the state's human rights act wiU 
accommodate and protect them against discrimination - NOT SO! 

Let me give you an example right here in D.C. which should bring home to 
you the need for a cancer specific act dealing with discrimination against 
the person who has or had cancer. 

The result reached by a District Court Judge here in the 
District of Columbia is a good example of why special legislation is 
needed to protect cancsr patients. In that case, a man with colon 
cancer was effectively fired from his job even though he was fuUy 
capable of working. When he sued under the District of Columbia 
Human Rights Act which protects handicapped w. rkers he discovered 
tliat he was not protected by the Act. The Act defined physical 
handicap as a "bodUy or mental disablement." The Judge in that 
decision reasoned that because he was not actuaUy physically 
disabled at tne time that the discrimination acts took place, he was 
not therefore handicapped and did not faU within the Act's 
protection. The Court stated that In order for him to be protected 
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by the Human Rights Act he would have to demonstrate that his cancer 
"subrtantially limited his ability to perform major life 
activities. 

Ironically when it was not until he would have been too sick with his 
disease to work that he would be protected by the Act. This result really 
means no protection. In the case of this individual, he had about nine 
months of reasonably good health during which he could have continued to 
work. He was deprived of this right because he was not sick enough. 

A similarly absurd result has been reached in other cases. A court in 
Illinois in 1982 found that cancer was not a disability within the meaning 
the Illinois Human Rights Act because the patient was not able to demonstrate 
that her illness limited her "life activities". Lyons v. He ri tage House . 432 
N.E. 2d 270 (lU. 1382). 

Though we would like to believe that good will and good intentions will 
accommodate our cancer survivors under the various state human rights laws- 
obviously this is not the case. 

We ne^d this law for our children's future and for our country's 
prosperity . 

Thank you for permitting us to appear before you. 
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Mr. Martinez. Thank you, Ms. Monaco. 
With that, we turn to Mr. Calonita. 

STATEMENT OF TIMOTHY CALONITA, MINEOLA, NY 

Mr. Calonita. Mr. Chairman, members of the committee, I 
would like to thank you for inviting me here today. 

In September of 1972 at Winthrop University Hospital in New 
York, a malignant tumor under my right arm was removed. I was 
diagnosed as having Hodgkin's disease, a cancer of the lymphatic 
system. At age 11, 1 was given 6 months to live. In October of 1972 
I was relocated to Memorial Sloan Kettering Cancer Center in 
Manhattan. Barely 3 weeks after my initial surgery, an exploratory 
operation was performed upon my abdomen. From October to No- 
vember I was given a total of 4,000 rads of radiation treatments. 

My disease entered into a state of remission until September of 
1973. The m^gnancy had reappeared in my right lower chest. An- 
other operation was performed and once more I was given 4,000 
rads of radiation treatments. For the second time the cancer en- 
tered into remission. 

It wasn't until May of 1976 that the cancer recurred. Since my 
body had been exposed to the maximum amouiit of radiation per- 
missible, the only alternative was to resort to chemotherapy treat- 
ments. Chemotherapy is considered a much more thorough treat- 
ment than radiation because it goes turoughout the whole body, as 
opposed to radiation treatments which are directed at specific 
points m the body. From June of 1976 to July of 1977, 1 was given 
two 6-month cyclea of chemotherapy. Since then I have not had a 
cancer cell in my body and am considered disease-free. 

Almost 10 J ears have passed and my scars have healed. As with 
most bad experiences, I dealt with, learned from it, and put it in 
my past. During those 10 years, I graduated from high school, en- 
tered college and graduated with a 4-year Bachelor's Degree in gov- 
ernment and politics. It wasn't until I had completed my first year 
of law school that cancer would again play a significant role in my 
life. 

In the summer of 1985 I waii notified by the Civil Service Com- 
mission to report for a medical examination for police officer. At 
the exrmination, I successfully completed all the medical test but, 
upon Cisbmitting my medical history sheet, I was marked "condi- 
tional" due to the Civil Service Commission's medical requirement 
that automatically disqualifies anyone with a presence ur history of 
a malignant tumor. 

The doctor present at the testing sought to disqualify me. He 
stated that I had no chance of being placed on a list of eligible can- 
didates. Because doctors have been mistaken regarding my chances 
in the past, I chose to contest the matter. The doctor conceded, and 
I was allowed to take the physical and psychological exams. After 
passing the physical and psychological teste, I was asked to submit 
a letter from my doctors con ming my cancer history. Memorial 
Sloan Kettering submitted a 1-page medical history *:onfirming 
that I was in perfect health and that any further information 
would be furnished upon request. 
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The commission's reply was a notice of termination from the list 
of eligible candidates. Their decision on my medical fitness was 
based upon a 1-page letter. One must question the competency of 
this decision. How could a proper determination my medical fitness 
be based upon a 1-page synopsis of 6 years worth of medical 
records? 

^ When I contacted the Civil Service Commission, one of the offi- 
cials stated, "It's the word, it's cancer,'* that caused my termina- 
tion. Here I was, a candidate who successfully completed all the re- 
quired testing, yet was being told due to a past medical problem 
that by all medical standards exists only in memory, I was not 
worthy of being placed on the list of eligible candidates. Two fur- 
ther appeals were denied, and my final termination letter conclud- 
ed with the statement, "We can be of no further assistance to you." 

At that point the CivU Liberties Union threatened court action 
on my behalf. Only after threat of lawsuit did I suddenly receive 
notice from the Civil Service Commission stating that I nad been 
reappointed to the list of eligible candidates. This had the effect of 
rendering my cause of action moot, thus enabling the commission 
to continue enforcing a blatant practice of discrimination against 
persons with a cancer history. 

What is being asked today is not a demand that persons with a 
cancer history be given automatic employment. All that is being 
asked is to give these people the same chance as anyone else. After 
the pain and suffering that most cancer victims experience on tb<* 
road to recovery, the least they deserve is to be given that chance. I 
am in no way stating that if a person does not measure up to the 
medical, physical ana mental requirements, that he or she be given 
employment 

I do believe that persons with a cancer history must be specifical- 
ly addressed in the law, since they are unique in a number of ways. 
The number of people who contract cancer are by far ^eater than 
any other disease. Cancer, like many other diseases, is not inher- 
ently a disabling disease. True, it can in some cases result in a dis- 
ability such as having a limb removed, but a fever has been known 
to cause complications leading to deafness, blindness, or even 
death, yet we do not consider a fever as a disabling disease. 

In instan^3s were a person is rendered disabled, no matter what 
the cause is, he or she would come under protection of the applica- 
ble disabilities laws now in effect, but most cancer patients cannot 
be classified as disabled. Once rid of the difi«>ase, there are no spe- 
cial diets to be followed or shots or medicines to be administered. 
All that remains with the former cancer patient are memories. 

As far as queries to the possibility of a recurrence, I, for exam- 
ple, have not had a cancer cell in my body for almost 10 years. 
There is no medical evidence to show a person this many years dis- 
ease-free has any greater risk of recontracting the disease faster 
than anyone else contracting it for the first time. 

One's outlook plays a critical role in the recovery process. Imag- 
ine how much hope is extinguished from former cancer patiente 
when knowing after being cured they will have lost basic human 
rights and will be stigmatized for life. The legislation which we 
talk about today will not only affect those cured, but vdll also 
breathe life into the hopes of many who are currently undergoing 
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treatment. It is a message that there is hope and that society ex- 
pects these people to move on within their lives. 

On behalf of myself, the cancer groups who have been supportive 
in my efforts, and the millions of Americans who have had or will 
contract the disease, I ask that you support this proposed legisla- 
tion. Cancer attaches itself to men, women and children of ell races 
and does not discriminate in its choosing. Cancer discrimination, 
like cancer, if left untreated will only grow and spread and eventu- 
ally destroy the lives of those it touches. 

Thank you. 

[The prepared statement of Timothy Calonita follows:] 
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Prepared Statement of Timothy Calonita, Former Cancer Patient, 

MiNEOLA, NY 

In September of 1972 at Winthrop-Univcrsity Hospital in 
Kev York a mali^jnant tumor under my right arm vas removecJ. 
I vas diagnoscul as having Kodgkin*s discasc-'-a cancer of the 
lyraphatic system. At the age of eleven, I vas given six months 
to live. In October of 1972 3 vas relocated to Memorial Sloan 
Kettering Cancer Center in Manhattan. Barely three veeks after 
my initial surgery* an exploratory operation vas performed upon 
my abdomen. From October to ^*ovember« I vas given a total of 
4*000 rads of radiation treatments. Ky disease entered into 
a state of remission until September of 1973. The malignancy 
had reappeared in my right lover chest. Another operation vas 
performed and once more I vas given 4*000 -ads of radiation 
treatments. For the second time* the cancer entered into re- 
mission. It Vtisn't until May of 1976 that the cancer recurred. 
A small malignancy vas removed from the left side ox my neck. 
Since my body hid been exposed to the m-Mimum anount cf radia- 
tion permissible, the only alternative vas to resort to chemo- 
therapy treatments. Chemotherapy is considered a more thorough 
treatment than radiation because it goes throughout the vhole 
body as opposed to the radiation treatments vhich are directed 
at specific points in the bod> . Fror. June of 1976 to July of 
1977, I vas given six-tvo month cycles of chemotherapy. Since 
then, I have not had a cancer cell in m> bod) and am considered 
disease-free. 

Almost ten years have passed and my scars have healed. As 
with moit bad exporienc^^, I dealt \it\ it* learned from it, 
and put it in ny past. During those ten y( jrs* I graduated 
frcn hi^sh school, entered ccllc^e and graduated vith a four- 
year bachelor's degree in jONernmont and politics, It vasn't 
un*.il Z Hwd conplcted first year of lav school that cancer 
would again piaV a significant role in ny life. 

In the surner of 19S;* I vas notified by ' ne N'assau County 
Civil Service Ccrmistion tc report for a medicol examination 
for a positicn fts a police officer. At the examination* 1 
successfullj corr.pictod ai: tSe ne<Sicdl tests but upon submitting 

ipcdical huftorj shoot* : vs£ trarKcd conc^itional due to the 
Civil Service Commission's r.eSical rcc.uirenont that automatica:i> 
disqualifios anyone vith a presence or history of a malignant 
tyror. The doctor present at the touting soucht to disqualify 
PC. Ho stLtod that 1 hai r.o chance of being flaced on the list 
of eligible car.cidatof. I*:cautc coctcr.^ .ave been mistaken rc- 
rircina r\ chance in tV.c ;:i5t* 1 chose to contest the natter. 
The doctor conceded and I uis aliovcd to tsv:e the physical and 
uf . c^*M^3iCal c.\3rs the filicor,:? tec*.. >iicr passxi.'^ the p-. 
caI itT»6 pf yc ^clcnical o.trs, : vj? af^cc. to f-bni*- a letter ftcr 
r> ooctors conccrninc rj cancer hi£tor>. Memorial Sloan Kettering 
sufcnitted a one pajc rodiccl hiftor> confir^inp that 1 vas in 
perfect hcaUh anc that ^r. further inforr'ation vould be furnishci 
upcn rosje^t. Tho Cor"*. i s s i or. ' f repl\ vas & notice of termination 
fror. the list cf eli^ib-lc candidwitcs. Their decision on r.> rcdi- 
cal fitness vas biased or. a one page letto' One must question the 
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the competency of this decision. Hov could a proper determina- 
tion of my medical fitness be based on a one page synopsis of 
six years of medical records? 

Khen I contacted the Civil Service Commission, one of the 
officials stated that "it*s the vord, it's cancer," that caused 
my termination. Here I vas a candidate vho successfully com- 
pleted all the required testing, yet I vas being told that due 
to a past medical problem, that by all medical standards exists 
only in memory, I vas not vorthy of being placed on the list of 
eligible; candidates. 

I vas informed by the Commission's officials that I vas 
entitled to tvo further appeals, in regard to both appeals. 
Memorial Sloan Kettering expressed in vr\ting that there vas 
1 no justification medically that 1 should be excluded from any- 

thing I vish to do in my career. Both my appeals vere denied 
and r?y final ternination letter concluded v'ith the statement, 
"We can be of no further assistance to you." 

At that point, the Xasssu County Civil Liberties Union 
threatened court action on my behalf. Only after threat of 
lavsuit did I suddenly leceive notice from the Civil Service 
Commission stating that I had been reappointed to the list of 
eligible candidates. This had the effect of rendering my cause 
of action moot, thus enabling the Commission to continue en- 
forcing a blatant practice of discrimination against persons 
vith a cancer history. I vish to note that it'is not only I 
vho .vievs the Commission's practic. as a blatant form of cancer 
discrimination, but the vievs of 4,650 people who have signed 
a petition calling for the abolishment of the Commission's 
medical standard. Although the majority of signatures come 
from Nev York, there are hundreds of supporters from over 
tventy states as far south as Texas and as far vest as Washing- 
ton shoving its great importance not only to ihe State of Nev" 
York but tc the nation. 

My battle vith cancer discrimination has been von, but the 
var goes or. for many others. Estirates shov that over one 
r;illion people are suffering from some type of cancer discrimi- 
nation. Statistics also shov that one in every four persons 
vill cc;.tract some form of cancer curing their lifetime. This, 
coupled vith the rising cure rates, vill escalate the problem 
of cancer discrirsination. 

What is beir.o askeJ today :s not a demand that persons vith 
a cancer history -e given automatic emplo\rTent . nil that zs 
being asked is to give these people the same chance as anyone 
else. After the pain and suffering that most cancer victims 
experience on the road to recovery, the least they deserve is to 
be given that chance. I am in no vay stating that if a person 
does not measure up to the medical, physical, and mental require- 
ments that he or she be given employment, especially positions 
vith the police and fire department. I have nothing but the 
greatest admiration for these groups vho do so much for society 
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and are often given so little in return. 

I do believe persons with a cancer history must be speci- 
fically addressed in the lav since they are unique in a number 
of ways. First, the number of people vho contract cancer are 
by far greater than any other disease. Cancer, unlike many of 
the other major diseases, is not inherently a disabling disease. 
True, it can» in some caseSf result in a disability, as in a 
limb being removed. Sut in comparison, a high fever has been 
knovn to cause complications leading to deafness, blindness, 
or even death, yet ve do not consider a fever as a disabling 
disease. In instances where a person is rendered disabled, no 
mat\:er what the cause is, he or she would come under the pro- 
tection of applicable disabilities lavs nov in effect. But most 
cancer patients cannot be classified as disabled. Once rid of 
the disease, there are no special diets to be followed or shots 
or medicines to be administered. All tiiat remains vith the 
former cancer patient are memories. 

I am told that many persons vho do in .'act suffer from 
a disability hate to be classified as hanc^icappec. Imagine 
hov a person must feel vho is in no vay, shape, or form disabled 
yet labeled as such. If there are persons vho visT. to argue tha 
cancer is a disability, I vould appreciate an explanation on hov 
I myself an disabled. 

As far as querries to the possibility of a recurrence, I, 
for example, have not had a cancer cell in r.y boe> for almost 
teri years. There is no medical evidence to shov tY.st a person 
this many years disease-free has any greater ris'-v cf recon- 
tracting the disease faster thananyone else contracting it for 
the first time. In fact, if one vished to looU '.t the la* of 
averages, I most likely hold the edge since I hac er-j turn. The 
probleir. is that for many persons their turn has >et*to come. 

While deliberating this legislation, one must keep in mir.d 
the people it represents. Cnlike many ot\er mteresc groups, 
there are no little yellov signs to affix on their vehicles that 
read, "I'm Proud to be Cancer-Free," or -Cancer Power." Cancer 
patients, both former and present, often feel th^^ after fightin 
a long, hard battle to sustain life onl> to have to face another 
that of employment discrimination, is ..ot x:orth the endeavor. 
Another train of thought is to tr> to bur> the disease ir. memory 
as one may do vith a past criminal recorc. Often cancer victims 
vill not be voiceful beca*3se they fear tc be puM^ca::/ labeled 
ss r.2v' ^ csr.cer. The end result is t*.ere a= 2 special 

interest group of millions of Americans, v\o cue tc outcdted 
fears and r.i sconcepti ons on their part an& societ>, are silentl> 
being robbed of a chance to lead normal crocucti\e lives. The 
cuesticn rust b^ ansvered; When one is cured irec;call>, vhen is 
he or she curod legally? 





One's outlook plays a critical role in the recovery process. 
Imagine hov much hope is extinguished from cancer patients when 
knowing after being cured they viii have lost basic human rights 
and will be stigmatized for life. The legislation vhich ve talk 
about today vill not only affect those cured but will breathe 
life into the hopes of many who are currently undergoing treat- 
ment. It is a message that there is hope and that society 
expects^ these people to move onward in their lives. Please keep 
in mind that this legislat,ionf unlike laws on other types of 
discriminatiorif could be of benefit to each and everyone of us 
in the future. 

On behalf of myself, t>e cancer groups who have been 
supportive in my efforts, and the millions of Americans who 
have, had, or will contract the disease, I ask that you supp -t 
this proposed legislation. Cancer attaches itself to men, 
women, and children of all races and does not discriminate in 
its choosing. Cancer discrimination like cancer, if left 
untreated will only grow and spread, and eventually destroy 
the lives of those it touches. 
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;USS&U COOMTY c:V!!. S^^VIC': COMMISSION 



'X' 



YCU *<iVt PiSSEP THIS S^r.V£'iT OP TH' f^fClC-iL POP" TH= A33VI 
ciA-T.-Iirfv' SU5JrCT Tr CCVDITTCN'S lN"'lCt7E£> BELOW 
I, ( ) - T r*: "HISSING /"lSTm «p C^'^l'^^. * '^''NTIST "UST REPAIF- n« 

S'^.ACt AS vsauior*: A.\0 v.j<;t C=«iTirY TP THE CIVIL S£«iVIC£ 
CC-^MjiSio^i 7K.lT YC'J? MfUTH IS >«E*LTHY tUO THAT tLL MISSING TStTH 
»:aV= -cc^^ RSPLACSO IWS'^FA** A? IS 0«t ACT 1 C ABLE . 
I ) ?: V T r- M a: YOU HtVF A HlSTC^Y 0= AS^hka. YCU ><UST h^VE A 

^MV'.ICU^* PAMILU"? *»nH rnyq *'501CAL HISTCPY CE«T1PY to us THiT 
vrj aSe ncT nCw S*J*J = CT T« ASTh*<a A*;*^ •'c mijsT cy<^7HE«l KiDlCATE 
THE 0A7t YfJ wck5 '^aST T<?ctT=-i tST»<*<i 
?. { » A-:".--:: =0< YCU- iC-MT . YP-j M-'CT: kflXJCr T*^ L = <. 



r.tVi TC l=S 

A. C ) T A * ^-i,* i«i Yr!:^ Ei^t T*^ 
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2,1 ) -aSw Z 74= '*=D:CaL T'-tr i?'*V£ - if INAJl CN FC-' THE 

] ' t-fi^r-j/SJ: 
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:. I I iC -My eEL'^r* t-^e c=,^*j:c=-i ^jc/--* each eye 

kv;T-»'>"T CC3-<cCTlV- LE-.S. 

v?,'» Vr^lC'J <^A< M=a:-J5 = " £<: r * i. 
C ) "-l:"*: ='5"S*u-»r: vaxImj-' rLL'^w^"*: l^-r/'?. Yrj'* -iLOOO »^lESS•J!^? 



PACTS I'i OP«>?f ;7I0*: T'^ "»»-£ i^7V= rjc-^fiLl^lCAti?-. 

*:T-i:» : av a.:.v t-^^ :.atc ^zl?** 



Ci-jor.t!*: ; iCs'^.MLrrC'f -j-r:' r.c^^iM-'' '•c » *?yL7s This «>AqT r= *-* 

Ca^0IDaV?4; siv.-atire '^AT*' 
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July 13, 1985 



Nassau Ccontv Civil Service Ccmission 
Z4C Old C:rjr.tr^- 
;-**ineola, NY 115C1 




IV? vhorr it nay cor/:err.: 

Tincthy r.<is first se^-*. at V£roriel Kcsoital in Oct^*::^ 1972 because of a 
richt axillar\- rjzce. Tr.e biopsy shewed Kocgkin's disease, no<5ulcir sclerosing 
tipe. Ke had no sv-nstcns and there was no evidence of disease els^.i'.ere in 
^.ls r.3cv; tr^efcre >.e a stage lA. Fxz:: ".0/30/72 to U/27/72 he was given 
rrradiaticn, a total of 4, COO rads to the ricr.t axillary and right supraclav:- 
^^Isr region. In 9/75 a routine <5^est X-ray showed a right hilar node. Ihis 
vv-as b-cpsied and shou'sd recurrent KodgJcin's disease, rrcn 9/24/73 to lu/2S/73 
he •.:os> ci\^ irradiation to the rediastinun do-^-n to L2 region, a total of 
4,000 rads. In 5/76 he had a recurrent node in the left supraclavicular and 
Teft lover neck area tvhicn V3S bic»sied, again shc^-ing Hodgkin's disease, 
rrcn 6/28/76 tc "*/2£/77 ha received nultiple drug <5:erctr.era7y which consi.'ited 
of Adriar.-.-cm, Preinisore, Procarbazine, Vincristine and Cytoxan. His last 
dr£e c£ cr.*--ct-'var-=\ .-s ir. 7/77 and he has rerained disease-free since. Ke 
n£L3 haa reg-lar ci:eck--ps at ^je^lori^tl Hospital and cill l-'.is physical exa.TJLnitions 
ctTj -ihe labcrafrr." data hive b-eeni nerval. 

Iz t-"j£re IS ar/- ctr.er ir-:orrati;in you r.sed, please do not hesita 2 to 
contact re. 



Sincerely yc^irs. 




Charlotte Tan, 
Departnsnt of Pediatrics 
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NAf SAU COUNTY 
CIVIL SERVICE COMMISSION 

1400L0C0UNTRY ROaO 
MINCOLA N Y I 




July 30, 1985 



:-*.r. TinOwhy Calonita 
116 Millingcon Place 
y.meola, New York 11501 

Dear Mr. Calonira: 

.'lis IS in r-iie'ttr.ce *wO your pnysician's let^er caiec 

:ulv ;=.,"li*ef. .Cnarios-te Tan/K.D., Merorial Sloan-Kettering 

-!Ir.c=r C£..-.--r . 

:r reviavmc thiS letter your physician ^ _*catec u ni story of 

IjC'von; ».*itr. recurrent .r.etastatic nodal spread, 
o.-.-n IS c ^ealcal discualif icatior. for Police Officer, Exari- 
r.atior. 

Tr.erjicr^/ we regret tnat the processing of your application for 
rciiice Officer has been ciscontinuec . 



AC. 3 

3 '■'s y- Y/oo 



Very truly yours, 

Acele Lecr.ard 
Executive Director 



t ■' 



J' 



By 



Frank Kontexeone 
Recrui'-rer.t Division 
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Aucrjst 14, 1935 



r^caL Ijepartrent Fe: CALONITA, TL*?oth\' 

Nassau Ccur.tv Civxi Service Cterraf^ion >2i 128-37-54 

14: Old Ccuntr:-' 
Mirecla, .W 11501 

Tmot.':y r.sc a ccrplete physical eAarariation, including laboratory evaluaticr. 
iT* the C\:cpacier.t Departn^it on August €, 1985 and he is u\ excellent" heal t3i. 
Tircthy has had adequate ti^eatment iz\ the post and, in rry 33 years of experience 
IT. A'crXmc with chilch.ood Hocgkin's disease, Tinothy st^^ds "\n excellent chance 
cz rerair-mc free frcr. disease and th^re no 3ustificatior i'ledically that he 
£r.;^".c bi c:x-^ded frcrr. anything that he wishes to do in his career. 

I Will be hacpy to answer any questions recardL tg lus past nedical history . 

"Sincerelv yours. 



Cnarlotte Tan, lUD. 
Professor, 

Ccrr^ll Universify rv^dical College 
.-^sociate O^irrar., 
rc-veiccnental Cherctherapy 
y*jrorial Hcscital 




76 



ERIC 



73 




NASSAU COUNTY 
:iVlL SERVICE COMMISSION 

I 40 OLO COUNTRY ROaO 
MINEOIA.N Y. I |50I 
516 • 535'2S' 1 



September 12, 1985 



nllir.cicr. ?Iac€ 
.■•'ineolar Ne.v Vor< 11501 



Dear 



We regret tc irfcrr you that at its meeting on September 
-* 1?8: tne ::>Tjr.iss-or. cisqualif le " you iron Police Officer, 
£::<.rir "247 for failure to meet the medical require- 
nents . 

: cased upon your medical history of having 

r.>r>-ar;ir. ' s :. -ease -vhich is a nredical disqualification under 
Si*-t,icr. Star.iard 29 of the Medical Reqi" rer.ents for 

rclice Officer. 

Corriss-^.-; affords you ar. opportunity to submit facts, 
A-tnir. tcr. -ays* i-. opposition to your disqualification. If 
you choose zc oe represented by an attorney, the explanation 
-"^ $ub"*ics.rr cf fact^ ray be filed by your attorney. How- 
. -i*, ^ ..s -ces r.c* ir^piy that any statutory period of limi- 
^atio.*; 15 .'.^recy waived.* 

Very truly yours, 

Adele Le-jnard 
Executive Director 



By: 

Frank Ilonteieone 
Kecrui tment Division 
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/ /is 



/ID 
IT 



Septerber 1985 



rrar.': rente leone Pe: CrtIx:NITA, TiKOthy 

lUissau Oxinty Civil Scr/ice Ccrniission 628-^7-54 
--iO Old Country* 
r-'ineola, KY 11501 

rtontelecne : 

Cr. August 6, 198 5 Tirwthy Calonita had a corrplete physiced exarnration 
. - v. IrJrrf "nv '2 .\-luaticr. in cor Ojtpatient Departnent a-^d he ^.'^s found to be 
i-.ccllcnt health. He has had adeq-Jiate treatment in the past for Kodgkin's 
-^.sea^e arxl has rcrair.ec disease-free since his last cryotherapy in July 77. 
:V opinion, based on 33 years of experience in WDrkin? with childhood Hodgkin's 
disease, is that TirxDthy has an excellenc chance of -Graining free from disease 
fz^ tr.ere is no justification medically tiiat he s>jaid be excluded from anything 
that he vishes to do in his career. 

Sincerely, 



charlotte Tan, M.D. 
Professor, 

Cornell Vhiversity ^jecical College 
Associate rhairrr^n, 
Developrental Q^enotherapy 
:*£rx3rial Hospital 
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NASSAU COUNTY 
CIVIL SERVICE COMMISSION 

1 40 OUO COUNTRY ROAO 
MINCOUA. N Y 1 I SOI 



October 3, 1985 



:ir- TiPro^hy Calonita 
lip Killinyton Place 
Miaeola, Nev^• york 11501 



Dear Mr 



:al ^r.it.-) : 



i*'.<jr,: .nt or- you tnat at its m'jetinc on October 1, 
zhk Ccr^nssicr adhered to its origir.ri decision to 
cisquAlify you iro.T Police Officer, Examination Ho. 7247 
fcr r-v;:.r.r -c-^t the medical rt:quirer\er.ts as per our 
Ctttach-sd lettei dated September 12, 1985. 

'.'.< reoi^t tn^-^t .^^ r-.. be of no "f;-rther assistance to you 



Very truly yours, 

Adele Leonard 
Executive Director 



By* 



Frank Monteleone 
Recruitment Division 
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KCA- York Civil Liberties Union..Nassau County Chapter. 2lO Old Country Road, Mineola. NY 11501 (516)741.8520 



Adele Lcon&rd, Executive Director 
Nassau County Civil Service Commission 
l*;0 Old Country Road 
Mineola, New York 11501 

Dear Ms. Leonard: 

\Ve are writing on behalf of Timothy Calonita who, as you know, 
has been finally denied an appeal ol his rejection as a candidate 
for Nassau Countv police officer. 

According to your letters of September 12 and October 3. 1985, 
Nlr. Calonitii has been rejected under Sec. Vlll, Standard 29 of 
the Medical Requirements for*Policc Officers, which states th;»t 
anyone with a history of malignant tumor is by definition 
disqualified. 

h\ our vjcw, '.nat standard and its'application to Mr. Calonita 
violate Sec. 296 of the State Human Rights Law, Sec. 504 of the 
Federal Rehabilitation Act of 19"3, as well as the New York State 

U.S. Coitititutions. all of which prohibit discrimination against 
anyone or. the basis of a disability or a perceived disability that does 
not prevent him from performing the job in question in a reasonable 
manner. 

^Ve are writing to request that you rec:>nsider your rejection of 
Mr. Calonita and that you rescind youV guideline. Sec. Vlll, 

2V, '.hat iuton^atically disqualifies a candidate because of 
a history of malignant tumor. 

\Vc N\ould like to hear from you by Mondiiv, November 18* 1985. If 

rtrej^or.c lavorably by that date, we intend to promptly 
start legal proceedings. 



I^^ t,t^ >&-k S:*tc t'Ji^t^ o* tnt ac»u St»te ofjxe, i3? W. < 3rt Street. U Y. 10336 Tei,U«)38? 0557. Normin SjegeJ. EiecuUve 0»'ector 



November 7, 1985 





Barbara Bernstein 
Executive Director 
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e<*uTT ciicurivc p«cc*o* 



NASSAU COUNTY 
CIVIL SERVICE COf^lMISSION 

I40OLO COUNTRY ROAD 
MINCOUA.N.Y I 1501 
516 "535.3500 

January 15, 1986 
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Kr. Timothy Calonita 
11€ Mlllinqton Place 
"ir.oola, N'ew vork 11501 

Dear Mr. Calonita: 

-r.closcd herewith please fir.d a copy of Resolution 
No. 024'i??e. adopted by the Nassau County Civil Service 
CCTTissior. on January 7, 1986 reqardinc your appeal for 
your disqualification from examination Ko. 72<7 Police 
Officer. 

Very truly yours. 



Adele leo:i3fd'A-7/(L. 
Executive Director 
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e-024/1986-*-*A Motion was made by Coiruniss loner Senko, seconded by 
Connissioner Kohn and unaninously carried adopting the 
following resolution: 



WHEREAS at its meetinq of Septer.ber 5, 1985 the 
Cojwnission disqualified Tir.cthv Calcr.ita, C&r.didate 
for examination No. 7247 Police Officer, for failure 
to meet the medical requirements for the position, 
and. 

WHEREAS, at the suggestion of the. County AtnOiTnc*/, a 
third r.edical opinion was sought, and 

WHEREAS the Commission reviewed a letter dated 
Decen&er 26, 1985 from Jar.es ?. G. Kwee, M.D., 

RESOLVED, That, based on the opinion expressed by 
Dr. Kwee in the aforesaid letter, the processing of 
the aoplication of Timothy Calcnita, candidate for 
exarination Ko. 7247 Police Officer, be continued* 
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Mr. Mabtinbz. Thank you, Mr. CalonitcL 

Let me ask you, what basis did they use to establish a policy of 
hiring no one with a cancer histoiy? 

Mr. CAi/JNn*A. I have submitted in my written statement a copy 
of the dvil service medical requirements that state in black and 
white "a history or presence of a malignant tumor" automatically 
disqualifies someone. 



Mr. Martiniz. But did they establish a policy with any reason- 
ing behind it, or did they just automatically say, ''Well, this is a 
high risk group and we don't want to accept the responsibility of 
health.costpafterwards'7 

Mr. Calonita. Well, that was^ one of the interesting aspects, 
^iter the problem first appeiured in the^ papers, the head of the 
Ivil Service: Commission commented that I could have any one of 
any other 1,900 civil service jobs, just not the police department, so 
that I do assume that I could be insured under any other job, Y^xi 
yet they were denying me the police department. 

Mr. Mastinrz. But they did not give you or give anyone the 
basis for that poli^ for the police depfutment? 
Mr. Calontta. Tiiey would speak to no one. 
Mr. Martinsz. Ms. Monaco? 

Ms. Monaco. I anticipate the basis that the police were usin^ 
there is the same type basis that was used by the Department ot 
Defense. Tneir rul«5 were established over 30 years ago, initially, 
excluding cancer patients. At that point in time, cancer was not 
the kind of disease that you could expect a good result from. We 
didn't Imow enough about recurrences. There were too many ambi- 
guities and uncertainties in whether a cancer patient was going to 
be able to get out there and be fully employed. The decision to ex- 
clude and the history for the decision to exclude just has not kept 
up with the evolution of medical possibilities for cancer patients. 

Mr. Martinez. Thank you. 

In the case that you cited, did the courts readily recognize that 
there was discrimination, but that that individual didn't qualify be- 
cause he didn't come under the classification of "disabled'? 

Ms. Monaco. It.is a rather complicated decision, but as to the 
part I.have dealt with, yes, that is exactly the caae. The law did not 
si)ecifically specify that cancer was a disabling condition. He was 
not physically disabled when he was fifed. He was fired, construc- 
tively fired really, hy being demoted after he came back from his 
cancer treatment into a job he was not qualified for and was not 
educationally prepared for, with the idea^of pushing him out of the 
job, which did occur. The point was that until he had a physical 
disability that was demonstrated, the law would not anply to him, 
exactly as I have stated in the testimony. 

Mr. Martinez. But it sounds as if they did recognize that there 
was discrimination. 

Ms. Monaco. Oh, yes. They did recognize, but they didn't feel 
that the law empowered them-to do anything about it because he 
did not come within the letter of that law. 

Mr. Martinez. I see. Very strange. 

The 1 million that you referred to, Ms. Hoffman, who established 
that 1 million people are being discriminated against? 
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Bfs. Hotfican. I think the 1 million is a very conservative effort 
That is a figure that I have used and that some other people in this 
field have used. There have been studies through the last 30 years 
on this issue, amd the more prominent ones show anywhere firom 25 
to 84 percent <^all cancer survivors in certain situations encounter 
some form of discrimination in the worl^lape. Hie niiinber prdth 
lem amies in where you define what is discruninatipn..Some stadr 
ies define it only as being &ed or being denied a jdirop[>portunity. 
Othm encompass other rorms of discrimination on the job, such as ) 
lonng insiiranoe^or beinff isolated in the workplace plqnBically, so 
the 1 millicm is really onqr 20 percent of the 5 million canoer.survi- 
vers. That is a very conservative estimate. In.realily it is probably 
a miidi hii^ier number* 

Mr* BCAnmiz. That leads me to my last question. You know, 
many tinoes discrimination is v^ simtle and it is not easy to 
detect In the case of a cancer patient, is it easv to define, recognize 
and ^(tablish in a particular instance that there vras discriminar 
tion, or is this one o^^liose tiunas that once we establish the law, it 
is still going to be another difficult thing to prove it in instances 
and get it resolved? I would like each m you to respond to that, 
starbng^ with JAel Hofi&nan* 

li^^OFFMAN. Just like, in all forms of emplc^rment discrimina- 
tion, in. many cases tte sophisticated employer is hot going to vo- 
calize exactly why he is discriminating against, so in mamr cases of 
cancer-based dicMcrimination it will not be that clear and you will 
need to bring <mt the fiM^ts on both sides to determine the lealre^ 
sons for discriminatioiL But in some cases, such as in New York 
with the civil service regulations, the discrimination is vmtten into 
didl service rules* 

In Ner/ York, just to clarify the bill that is pending in New York 
rif^t now, mitiallv Senator Dnm Skelos had introduced a bill 
wfaidi would mrohibit employment discrimination af^i^ cancer 
survivors in all phases of employment in New York, llie bill that 
is currently penoing is a scaled-down version which only amlies to 
the civil service regulations, and tb^^ reason he did that is because 
the civil service regulations themsei^ves siiude out cancer survivors. 
Th^ don't sing^ out people with other aOmenta. They dngle out 
cancer survivors, which is why vire need roedfic l^islatioh such as 
the Skelos bill; and especially such as Congressman Biaggi's bill, 
that deals with cancer survivors specifically. 

Mr. IifABTiNiz;'Ms. Monaco? 

Ms. Monaco. There are two pcurts to my answer to this question, 
one of ivhich is yes, because the empl(qrers certainly are not going 
to tell people usually that thejr are &inf them or not hiring them 
because they iiave a history of cancerC It is sometimes difficult. 

The pomt is that when we have the teeth of l^pslation such as ^ 
has been introduced today, employers are going to oe aware of that 
fact. They are going to know tbiij have to be more carefiil, and we 
can then {K) out and Bay, 'There is.a toolhere. There is this act 
We can, trough the National Coalition for Survivorshm, which 
Barbara is representing, through the Candlelighters Childhood 
Cancer Foundation, tiie American Cancer Society, et cetera, we can 
tell people, 'Tou have certain^rights that are extra rights. This is 
tiie way you conduct a job interview. This is the way you make a 
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record for yourself/' Wc can empower and tram the youngsterB and 
the young adults who are coming up, on making a record, on get- 
ting the answers to the Questions that will pennit us to show on a 
recordy .in a court proceeding or in an arbitration or in an adminis- 
trative proceeding, depending upon what happens, that indeed 
when you put all these ciroamstances together it comes up discrim* 
ination* 

Mr. BfASTiNBZ. Thank you. 

Go ahead, Mr. Calonita. 

Bfr. Calontta. Mr. Chairman, I ^ould also like to comment on 
the numbers being discraninated against Part of tiie problem, such 
as with the dvil service requirements, the requirements are sent 
out with the application to take the police exam. Quite often many 
former cancer patients will see the automatic termination and 
decide not even to follow up, so there are many people suffering 
from cancer discrimination who are not even voicefuL 

I can testify that I know one young man who is only 19, who 
never thought that he had a chance at becoming a police officer. 
;Now„through the various articles that have appearea on my ca£% 
he intends to go out and try this now. You have to keep in mind 
the people you are dealii^ with here. They are a very silent mcgor- 
ity, and unfortunately they hide it away, as one might do wnh a 
past criminal record. They are not as voiceful as many other 
groups. 

Mr. Makhnez. Thank you, Mr. Calonita. 
Mr. Gunderson? 

Mr. GuNDBRSON. Thank you, Mr. Chairman, and thank all of you 
for your testimony. In all due respcnrt to the two representatives 
here, there is nothing better than personal testimony, and I am 
sure you agree. 

Tim, your testimonv I think was most moving. Can ybu.enlighten 
us? You say you are back on the list of the civil service.applicants. 

Mr. CalontV Well, at the time when I had applied to take the 
police officer e n, I was also applyi::^ for lawi^hool. I had heard 
from law school first, so I went m and completed^a year. After one 
I wasn't sure how much I wantu , b go back, and that's when 
I followed up with the police department. When the matter was fi- 
nalhr resolved, which took almost over a year, I came so close to 
graduating at this point— and which I now have done— that the re- 
cnutment officers said I would be more of an asset to the force if I 
waited on tiie top of the list. I have now been given U> the police 
department, and the next available class they Imve, they wiU call 
me. 

I would also like to note that the police department that this 
whole thing came up in issue about is supportive of Senator Skelos' 
l^slation on the State level, and here we have a department who 
the ci\a^ service is saying I can't join, saying th^ wish to have me 
as soon sn I can come to them. 

Mr. Gunderson. So you think that you can join at this point in 
tmie, now, as a result of 

Mr. Caxontta. At this point I have been handed over from the 
civil service, I have been put on a list of eligible candidates and the 
police v^epartmeht can tdce me into the academy as soon as 1 tell 
them foi ready. 
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Mr. GuNDERSON. Do you believe that the basis for discrimination 
within the private sector is one which most likely focused on 
health insurance- costs, or what do you think is the actual basis for 
that discrimination? 

Mr. Calontta. I feel, as Ms. Hoffman has testified to, there are 
many misconceptions about the cure rates of cancer. It is much 
more successful than it was, say 10 years ago when I first contract- 
ed the disease. I do know that health insurance is probably the big- 
gest fear of former cancer patients and the parents of children who 
have cancer. I myself am fiiUy covered under Blue Cross and Blue 
Shield. I am one of the lucky ones, but I do know that the Life In- 
surance Councj^ of * *ew York, for instance, came out in opposition 
against Senate/ :^kex6s' bill on the State level. 

'Mj . GuNDERSON. You know, a case of such blatant discrimination 
as apparently the civil service r^ is fairly easy to deal with. You 
can just require that that be deleted. As I think Ms. Hoffoian indi- 
cated, it is far more difficult and I think one of the tMngs we in 
Congress must stru^le with is the question of, "Was this actually 
the basis for the nonhiring as opposed to some other reason?" How 
do we deal with that from a l^al perspective to protect against dis- 
crimination but at the same time not weight prefeie* a to a cancer 
victim versus someone else, all things being equal? That is Hnd of 
a challenge, l^ally and statutorily, to develop. I don't know if any 
of . you have any comments on that. 

Ms. Hoffman. I have a comment. Congressman Biaggi's bill 
strikes the perfect balance to resolve the situation you are talking 
about. The bill prohibits discrimination against qualified cancer 
survivors. It does not require employers to hire someone who is not 
qualified for the position, and it provides a mechcmism through the 
EEOC to have a check and balance, to determine whether or not it 
is unlawful discrimination or justified discrimination in any par- 
ticular case, so it provides a case-by-case study in the EEOC, which 
is exactly the same procedure we have been using for the past 20 
years in other employment discrimination laws. 

Mr. GuNDERSON. Do you believe tK t cancer victims would be 
covered if the Title 7 statutes were amended to prohibit discrimina- 
tion based on handicap or disability as provided under Representa- 
tive Moakley's bill? 

Ms. Hoffman. I think you would encounter the same problem we 
have with, "Are cancer survivors covered imder current State stat- 
utes which prohibit handicap discrimination?" The two problems 
there are, first, it is noi clear wh^^her a cancer survivor is handi- 
capped. In many cases, as Tim Ca*x/nit'a has pointed out, cancer is 
not a . handicap at all. 

Secondly, requiring cancer survivors to bring l^al actions under 
the term of handicap merely perpetuates the mythology. The word 
"handicap" is simply inappropriate for this situation, lliere needs 
to be specific terminology to correlate with medical fact. 

Mr. GuNDERSON. There are some civil rights groups that appear 
to indicate, if not directly, indirectly, that they simply don't want 
Title Vn opened up because thiy are .scared of what the final out- 
come might be on the floor of the House or the Senate. Do any of 
you have any comments in response to that kind of an attitude 
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which apparently exists within some elements of the civil rights 
community? 

Ms. Hoffman. Congressman Biaggi's bill is not an amendment to 
Titje Vn. It; is a freestanding act. Congressman Moakley^s bill, 
which is an amendment to Title VII, has been needed for 25 years. 
If there is a situatipn out there for which there is no sufficient 
legal remedy, then rhe whole purpose of having civil rights acts 
which provide a balanced form of resolving a situation should be 
amended Co meet that need. 

Mr. GuNDERSON. My only final comment is that. Tun, in all due 
respec"- to the two ladies sitting n3xt to you, I sure hope you 
become a policeman rather than a practicing lawyer. [Laughter J 

I yield back the balance of my time. 

'Mr. Martinez. Thank you, Mr. Gunderson. 

With respect and meaning nothing derogatory, it has always 
been unfathomable to me how you can arrive at a position that so 
many of our very intelligent friends on the other side of the aisle 
do arrive at, that when you don't, allow discrimination, you some- 
how create preference. I mean, Stt;V^e, you are going to have to sit 
down and explain to me how that happens. 

Mr. Gunderson. I think you should let the plaintiff attorneys in 
those cases explain how it happens. (Laughter.] 

Mr. Martinez. At any rate, Mr. Owens? 

Mr. Owens. I have no questions. 

Mr. Martinez. Mr. Biaggi? 

Mr. Biaggi. Thank you. 

Witti relation to your desire for Mr. Calonita to be a policeman 
over being an attorney, I assure you that you will probably make 
more money in the police department, at least in the early years, 
because Nassau County police are the highest paid in thf country. 
I want to congratulate you on your persistence. 

Mr. Calonita. Thank you very much, sir. 

Mr. Biaggi. I want to wish you well on the bar. I hope you are ' 
only required to take it once. 

Mr. Calonita. Thank you veiry much. Congressman. [Laughter.] 

Mr. Biaggi. It's a clear manuestation of man's inhumanity to 
man. It's a terrible process. 

I am pleased that the police department has agreed to accept 
you, but the question I pose is, do the applications still contain ref- 
erences to cancer? Not simply for Mr. Calonita, but I mean for all 
aspirants, as a matter of policy has it changed? Singling vou out, I 
mean, we are pleased for you but it doesn't address the fundamen- 
tal question. Are you aware of whether there has been a change in 
either of those areas? 

Mr. Calonita. Yes, I am. Congressman. I just received a list of 
the new drafted guidelines of the civil service-, since they do have 
another police test coming up, hopefully before the end of the year. 
They do seem to say now a presence or history of a malignant 
tumor, because of all the problems that have occurred in Nassau 
County with myself, they have added the word "may" disqusJify, 
arid they underlined the word "may." Based on their past practices 
and their reluctance to even discuss their medical standards or 
how they arrive at them, I and also the Human Rights Division 
find this an inadequate solution. 

S? 



Mr. BiAGGi. Yes, I think that's substantial progress. 

I had a number of questions. You made reference to the medical 
insurance and you say you have it. Under your name? 

Mr. ^^iiLONTTA. No, I don't. I am employed under a family busi- 
ness aad I am insured under the family plan. 

Mr. BiAGGi. Have you ever tried to get it under your name? 
, Mr. CAix)NrrA. No, I haveii't, but that will be coming up very 
shortly. The other day I did call for automobile insurance, and at 
the end of the conversation th3 insurance man said, "By the way, 
do you smoke?'' I said no, and he said, "Well, when you come 
down, boy, do I have a good policy for you." I am looking forward 
to s€ e wKat happens. 

Mr. BiAGGi. Have you got a surprise for him! 

Mr. Calontta. Yes. [Laughter.] 

Mr. BiAGGi. Tell him you have already been there. 

You made reference to this, but I would like to elaborate on it, 
really stress it. It has been my experience that in the light of dis- 
crimination, people who are employed are reluctant to reveal, one, 
that they are undergoing treatments, or that they in fact have had 
cancer. Have you found that to be a conmion occurrence? Li other 
words, they secrete this knowledge. 

Mr. Calontta. Yes, I do. Congressman. One of the most asked 
questions to myself when I speak at various cancer groups, often it 
is the parents who say, "Should I admit that my child has cancer? 
Should my child admit it?"' Often, bemg 19 or 20, should they 
admit it when they are even applying to colleges. That is also a 
very big worry, believe it or not, on many parents, whether the 
child will be denied application to college because — 

Mr. BiAGGi. You mean colleges have tha-: question in their appli- 
cations? 

Mr. Calontta. It I am not mistaken, one of the leading cases in 
New York on this a^^ea was where a yourg woman was denied ad- 
mittance to a psychoanalytic college based on the fact that they 
felt she wouldn t be able to fulfill the requirements of the degree. I 
do believe she had fought that and she eventually won the case. I 
think that was back in the early seventies. 

Mr. BiAGGL Ms. Monaco, the Depaj:tment of Defense has changed 
its regulations and you have made reference to it. Can you explain 
the old policy to us and what has happened since 1986? 

Ms. Monaco. Le.. me just relate to the chUdhood cancer issue 
right now because the adult one is a little bit more complicated, 
but I will send some information over to your office on the entire 
one. 

What has happened is that prior to the change, if you had a his- 
tory of cancer you were automatically not able to be in the armed 
services, to be in one of the service academies, to be in one of the 
ROTO programs, to be in the Reserves or the National Guard. We 
were having more and more children who wero cured of cancer, 
some of whom were great big strapping Marine types that could 
probably bench-press three people with one arm at one time, and 
they were going down to their recruiters who were crying because 
they wanted this hunk in the Marines and the Marines wouldn't 
take him. The Marines did not want a few good men if they had 
cancer histories, and these were some children that h^ a been diag- 
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nosed with cancer at age 3 to 5 and were now 19 to 24 and were 
absolutely purebred cured. You could go to book on the fact that 
they were cured. 

Mostly because of the pressure of recruiters who v/ere a little bit 
distressed, the pressi re oh some magnificent Air Force doctors sta- 
tioned at Wilford H/Jl in Texas who wenfe doing physicals on some 
of our kids who wanted to get in, who were saying, "This a 
bummer, and we are missing a tot of good candidates for- the acade- 
mies and for the Air Force, fortunately, one of our gentlemen who 
had a good feeling about childhood cancer survivors wrote the 
report that went upstairs to the Surgeon General and company, 
that was eventually adopted by the Department of Defense, ir. 
which they said, "Hey, if y^u are a survivor of childhood cancer, 
we are going to take a look at you on a case-by-case basis and let 
you in." 

I am happy to say that ono of the first people that got in is one 
of my foster sons. Smce I losic my only daughter to cancer, I pick up 
other people wherever I can find them, and T.J. McCue from Phila- 
delphia was one cf the first that was admitted on this waiver 
policy. He * \ now in the Air Force. He is in Guam. He writes to a 
lot of other childhood cancer survivors who say, "Hey, if you could 
do it, I can do it" He doesn't like the climate but so far he is sur- 
viving under the Air Force. 

So yes, with childhood cancer I think we've got a good shot and 
we've got a lot of finiends out there to help us. 

Mr. BiAGGi. What about the KJhools? 

Ms. Monaco. The schools, arjain it is a question of where you are 
and who is listening to you. We do have discrimination in some of 
the professional schools against our children, because they are 
sa3dng, "Well, we are not convinced that it is worth giving you a 
slot in a cla"" in which there are a lot of people competing, regard- 
less of the f t that you are smart and wonderful and good, he" luse 
maybe you will die and we will lose the benefit of the training we 
are giving you." The times that it has been raised, it has been 
fought and it has been won, but again it is a question of, shoulJ we 
force these children, whose doctors are convinced they are cured of 
cancer and who are cured of cancer and who are cured of cancer in 
their own minds, should we force them to have to go to court or to 
arbitration every time they want to win a point in life? We 
shouldn't. 

Mr. BiAGGi. Are you satisfied that this legislation will ameliorate 
that situation? 

Ms. Monaco. I am satisfied that this legislation will point the 
way, and if theie are other problems that we have, we will be able 
to take care of them ourselves. 

Mr. BiAGGi. Ms. Hoffman— last question, Mr. Chairman— while 
we are working to pass H.II. 1K46, it may take some time, as you 
know, and then we may be fortunate and get it through in a hurry. 
Should we also undeitake a parallel effort at the State level? 

To illustrate, I introduced a grandparents' visitation rights bill, 
and it was a new issue but it was a very emotional and passionate 
situation. At the time I think there were 14 States that had some 
legislation on the books. Because of the interest thai we created 
here in Washington, that took on a national perspective through 
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the media, every State in the Union has some legislation. Assum- 
ing that we may be confronted '.dth similar 'lelays in our legisla- 
tive process, what would be your assessment of embarking on a 
btate-by-State undertaking? 

Ms. Hoffman I think we have to continue a State-by-State un- 
dertaking, which we are doing now. That is not the best answer, 
ihe best answer is passing your bill b.«cause it would provide uni- 
form coverage around cr.e United States, but if we don't have that 
mimediately, then at least getting some better coverage in some 
^7!. certainly a way to benefit individuals in those States 

Calilorma right now has the model legislation on this iTsue, and 
other btates are beginning to pick that up in introducing amend- 
ments to their own civil rights laws. All but one State I believe 
now, at the most recent count, has soir" kind of disability rights 
protection, but because most of these laws do not clearly protect 
cancer survivors, especidly those who are not considered disabled 
under the statute, then ws have to work to try to clarify the law 

Just to keep bringing up New York, since we have a representa- 
tive from New York on the panel, one of the problems is, even 
When you have a law which the State Human Rights Commission 
m New York says prohibits cancer-based discrimination, and there 
has been an adjudicated case on the books where a cancer survivor 
won her case under that act, the State agency which enforces that 
law sti 1 will not strike down the civil service regulations which 
Ijlatantly are violative of that act. Another advantage of your bill 
J o.'"P"^° invalidate any civil service regulations around the 
Umted States and other State rules that are blatantly discrimina- 

Mr. BiAGGi. Will you give me the case involved that you just re- 
ferred to m New York, and the agency involved? 
oK?f; f °f:™/^- "^es. It is called Goldsmith v. New York Psychoan- 
alytic Institute, and I can provide your office with that cite. 

Mr. HiAGGi. I appreciate that. I want to thank each of vou for 
your presence and your contribution. 

Thank you, Mr. Chairman. 

Mr. Mahtinez. Thank you, Mr. Biaggi, and thank the three of 
you for appearing before us. 

Oh, Mr. Owens, I'm sorry. 

Mr. Owens. I have no questions, 
todly '^^^ ^^"^ °i"ch for appearing before us 

With that, we mil call our second panel. The second pan. \ con- 
sists 01 Alex Rodriguez, commissioner, Massachusetts Commission 
Against Discnmmation; Dr. William Kieman, director of rehabili- 
tation. Developmental Evaluation. Clinic of the Children's Hospital; 

Davrla, vice president, prenjoUege, Gallaudet Uni- 
versity. We will begin the testimony with Alex Rodriguez. 

ST.4.TEMENT OF ALEX RODRIGUEZ, COMMISSIONER, 
MASSACHUSETTS COMMISSION AGAINST DISCRIMINATION 
Mr. rcouRiGUEZ. Good morning. My name is Alex Rodriguez and I 
am the chairman of the Massachusetts Commission Against Dis- 
crimination, which is the agency responsible for enrbrcing Massa- 
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chusetts' civU rights law. I have a prepared statement which I will 
give to the panel. It will be more than 5 minutes so I am not going 
to read that I will just take 5 minutes to try to paraphrase what I 
believe are the most relevant issues concerning H.R. 192. 

Before I begin, let me just tell you something about my family's 
background to sho,, that there are some personal concerns about 
this legislation as well as my official concern. I lost a brother to 
cancer 2 years ago who was a Korean vet, and I do know the seri- 
ous difficulties that one encounters with cancer. I have a brother 
living with me now who moved in from California last year because 
he lost a lung to cancer this year, and is iiow getting ready to go 
back in about 2 weeks. He did have radiation therapy and did very 
well. I have two other brothers — one is a vet of the Second World 
War and one of Korea— who are both in wheelchairs and have baen 
in wheelchairs. One " paralyzeu from the waist down; the other 
has maltiple scleros>w and a developmental disability from the 
Second World War which was service-related. I just want you to 
know this as i move forv;ard. 

The major points in my testimony I talk in support of H.R. 192 
but I also want you to know I strongly support H.R. 1546, and I 
don't see any conflict here. One leaves a resolution to the problem 
to Title Vn and EEOC, which we need very badly, in H.R. 192. The 
other, Mr. Biaggi, you allow people to go straight to the civil 
courts. 

I think both are i7*>perfect, and I would hope through my testi- 
mony that you puv ^our heads together and attempt to perifect 
V/hat you are attempting to do here. Those who have testified earli- 
er on the cancer bill, yes, cancer-re) xted treatment in the place of 
employment might need a separate place, as Mr. Biaggi has indi- 
cated m his legislation. I don't think there is any conflict by having 
that separate place. 

I thirik the imperfection is that you ask people to go to thousands 
of different couris throughout the country, and the legislation or 
the intent of your legislation will then be interpreted by thousands 
of different judges in thousands of different v/ays, and that is s^ov/ 
evolution. We'll get there eventually, but I have seen legislation to 
protect people evolve that way and I don't consider that the best 
method of doing it. 

The imperfection cited in legislation that would cover handi- 
capped people, as our le|islation does in Massachusetts, evolves in 
the same manner. I thmk it evolves quicker because you have 
given the responsibility to a panel, and you v/ould be in EEOC, that 
by repetitious history would get us tiiere quicker in terms of defin- 
ing exactly what the coverage that was expected by your legislation 
should be, and I can give you many examples. 

Let me tell you what has happened in Massachusetts in terms of 
our legislation, as we 2jt;arted on March 7, 1984. We have gone from 
zero percent of the case load, obviously, on March 7, 1984 to 20 per- 
cent of our employment cases today. Twenty percent of our employ- 
ment cases are now handicap cases, before the commission, and the 
tv/o major problems that we have had to deal with are the issues of 
reasonable accommodation — what are we er,pecting the employer 
to do here?— and the issue of the pre-employment questiomng of 
one's particular handicap. 
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In our legislation we demand that there be reasonable accommc^ 
dation, and we' are quiet in Mr. Moakley's Title VII amendment 
about this point, and we also fv)rbid and deem it illegal to make 
pre-employment inquiries, before the offering of a job, to anyone 
alK)ut their handicap status. Some of the comments you have heard 
oa the earlier panel are covered by this unique wording, and I 
v'ould ask you, and I do ask in my statement for you to seriously 
consider that type of wording. 

What the pre-emplojrment inquiry provision does is allow the 
person who is otherwise deemed able to do the job to come forward 
before the panel evaluating their competence and to get to the 
point where they are offered the job before any medical evaluation 
is done on the individual. Upon a medical evaluation, if the person 
is deemed not able to do the job, the burden falls on the employer 
to show why they can't do the job. This, we have found, has worked 
very well. 

On the issue of dealing with your own State agencies and their 
inability to comply with the law, we have done so in Massachu- 
setts. New "^^rk City and New York State hasn't done so, as you 
have heard s the earlier testimony, but we have I had to take on 
our Division of Personnel Administration, and because of their in- 
ability to agree with us, I had to sue them. Now clearly my Gover- 
nor was not very happy that two State agencies were doing this to 
each other, but the legislature had spoken. They made it clear that 
they didn't want a one-eyed registry individual exempted from em- 
ployment simply because he had one eye. 

This man had a revolver license. This man had every class of 
automobile license. This man was clearly capable of doing the job 
of checking if an individual was in violation of our motor vehicle 
laws. He was being denied an opportunity to do so simply because 
he had one eye. The irony was that there were other registry 
people who had their jobs when their eyes were fine, who were now 
on the job and had one bad eye, so it was illogical to deny this man 
the particular Job. 

We told our Division of Personnel Administration that they 
would have to stop the pre-employment questioning, that they 
would have to get rid of their medical review panel, which was ir- 
rational and didn't seem to function on any particular consistent 
mechanism. It depended on who showed up at the meeting. You 
would get someone with diabetes who would get right through the 
panel. The next person with diibetes would not get through the 
l^anel; 

We have now eliminated that panel, and we are putting the onus 
on every municipality in Massachusetts to make the appropriate 
definition of a person's capacity to do the job when they come 
before them, without a pre-employment inquiry as to their handi- 
cap status, with no pre-employment questioning of their ability 
imtii they have offered that job. Yes, you can eliminate them after 
the job has been offered, but the burden falJs on the employer. 

Now simply a moment on reasonable accommodation. That is an 
awesome responsibility to leave to the administrative agency, but 
we have undertaken reasonable accommodation. I don't consider 
myself any more reasonable than most other people, especially 
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anyone on the panel, but it is very difficult to define what "reason- 
able accommodation'' is. Let me give you another for instance. 

I think we would all consider it quite reasonable if a secretary 
who is otherwise qualified came to you in a wheelchair, to hire her 
or him, place them at the job place, and the only burden you really 
have is to h:;ve a raised desk because a wheelchair puts you a little 
higher than the chairs we are sitting on. That is not unreasonable, 
but let's talk about a developmental disability in which someone 
finds themselves in a wheelchair, and they have to go and work as 
a clerk in soine store that borders some of our streets. 

Now the employer, I think you would all consider it reasonable 
that if there is a natural barrier, that you put a slight ramp there 
so this employee can enter the store. It is also convenient for some- 
one who is aged and walks ^yith a cane and can't mount steps, et 
cetera, but at some point this developmental disability is going to 
get a little worse, and that person's arms won't allow them to 
wheel that chair up that pitch of a ramp, so you then make the 
ramp a little longer which makes it easier to get up because the 
pitch is iov/er. 

At what point do we then say that the employer doesn't have to 
deal with this any more, and the responsibility shifts to the individ- 
ual to get a motorized chair? These are the types of questions we 
have to deal with under reasonable accommodation all the time, 
and we do deal with them. 

The outcome of dealing with handicap legislation jn Massachu- 
setts has been quite interesting. We find that employers, when con- 
fronted with the fact that they have violated an individual's rights, 
tend to take an attitude, Mr. Chairman, that says, "Oh, I'm very 
sorry. I didn'*^- know." They are so willing to settle this particular 
type of charge, much more willing than they are on a racial dis- 
crimination charge or a sex discrimination charge or an age dis- 
crimination charge. We find that the overwhelming reality is that 
employers, once confronted by our agencies, will say, "Well, what 
can I do?" They settle these cases. The highest settlement rate we 
have is now iu the handicap categories. I think it is saying to us in 
Massachuset^;s, and the same would be said to you here in Wash- 
ington, tha'i; you did the right thing; that employers needed t>iis 
extra push, 

I would 'Jay that there is another piece of Title VII that at some 
point >ou should deal with, and that is to allow the commissioners 
in EEOC to extend another part of their administrative agency to 
that of having hearing officers that would internally hear cases 
that rose to the position of needing a hearing. We do this in my 
agency. We are the hearing officers, the commissioners. We find by 
repeating the experience we get there very quickly and we refine 
what the intent of legislation was a lot faster, internally within the 
agency. It works. 

I believe both pieces of legislation ought to be passed. There is no 
contradiction. I congratulate you again for considering it, and I 
would hope that you convince your colleagues to pass it. Thank you 
very much. 

[The prepared statement of Alex Rodriguez follows:] 
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Prepared Statement of Alex Rodriguez, Chairman/ 
Massachusetts Commission Against Discrimination 

Hy name is Alex Rodriguez. I am the chairman of the 
Massachusetts Commission Against Discrimination which is the agency 
responsible for enforcement of the Massachusetts civil rights 
LAWS (M.6.L.C. 151b, et seo.). 

On March 6/ 1984 this law was amended by the Massachusetts 
Legislature to give the commission authority to investigate and 

ADJUDICATE COMPLAINTS OF DISCRIMINATION IN EMPLOVMENT AGAINST 

"qualified handicapped" persons, 

Our experifnce in Massachusetts / we believe, gives us a 

UNIQUE INSIGHT INTO THE NEED FOR THE ENACTMENT OF LEGISLATION ' 
NATIONALLY WHICH WOULD GIVE HANDICAPPED INDIVIDUALS THROUGHOUT 
THE COUNTRY THE PROTECTION FROM DISCRIMINATION, WHICH CURRENTLY 

exists in only a few states. 

Consequently, it is my privilege today to testify in support 

OF H.R. 192 WHICH WOULD AMEND TITLE VII OF THE CiVIL RiGHTS 

Act of 1964 to make discrimination against handicapped individuals 
an uf'tawful employment practice. 

The passage of the Civil Rights Act of 1964 signified 

A RECOGNITION BY THE CITIZENS OF THIS COUNTRY THAT AN EMPLOYER S 
DECISION TO HIRE OR PROMOTE AN INDIVIDUAL SHOULD BE BASED UPON 
THAT INDIVIDUAL'S ABILITY TO PERFORM THE JOB AND NOT UPON 
CLASS-BASED GENERALIZATIONS AND STEREOTYPES. 
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We have seen the impact that title VII has made over 
the last twenty years in removing artificial barriers that 
previously restricted minorities and women from receiving the 
equal employment opportunity that is now regarded as a fundamental 
right in this country. 

The time has come to extend this fundamental guarantee 
to handicapped workers whose contribution to society has been 
unjustly restricted by employer misconceptions and ignorance. 

Our experience in Massachusetts has shown us that this 
is a task which should be done and which can be done by the 
enactment of legislation which is designed to address employment 
practices which have served as artificial barriers to the employment 
of qualified handicapped workers. 

Our experience has also shown uS/ however* that in order 
to be effective/ legislation in this area must reflect the realistic 
problems that will arise as employers and employees makr the 
transition that is necessary to provide employment opportunities 
to these workers. 

h.r. 192/ as currently proposed/ would amend title vii 
to simply prohibit discrimination in employment against a qualified 
individual solely on the basis of a handicap. 

The Massachusetts discrimination law/ however/ mas two 
additional provisions which we believe have been vl <y effective 
in targeting key employment practices which have historically 
operated to exclude handicapped workers. 
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The first provision makes it unlawful for an employer to 
discriminate against an otherwise qualified handicapped individual 
if f^e individual is "capable of performing the essential functions 
of the position involved with a reasonable accommodation to his 

OR HER hand: CAP UNLESS THE EM' .OYER CAN DEMONSTRATE THAT THE 

accommodation required to be made to the physical or mental 
limitations of the person would impose an undue hardship to the 
employer's business." [II.G.L.C. ISIp^'iCIB)] 

The "reasonable accommodation" standard* we believe* is 
critical to effective implementatipn of equal employment 
opportunity for the handicapped because it requires the employer 
to make the minor adjustments which are realistically necessary 
for the adaptation of the hanhicapped worker to his or her work 
environment. 

The REASONABLE ACCOMMODATION WHICH MUST BE MADE TYPICALLY 
REQUIRES LITTLE COST OR EFFORT BY THE EMPLOYER. ThE FAILURE 

to make the accommodation* however* will result in the predictable 
exclusion of persons who have certain disabilities. 

For example* employment of a typist who is confined to 
a wheelchair may necessitate that an employer utilize a raised 
desk or make other minor adjustments to the physical environment 

OF THE employee's WORK AREA TO ACCOMMODATE THIS HANDICAP. 

We emphasize that the employer may still set high standards 
for the proficiency level of the typist. howevcr/ under 
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HaSSACHUSETTS LAW/ THE EMPLOYER COULD NOT REFUSE TO HIRE A WORKER 
WHO HAS THE BEST QUALIFICATIONS SIMPLY BECAUSE EMPLOYMENT OF 
THE PERSON WILL NECESSITATE A MINOR ADJUSTMENT IN THE WORK 

environment to accommodate the individual's handicap unless the 
employer can demonstrate that the acc0/1m0dati0n will impose an 
undue hardship on the employer's business. 

We believe that there is a trend of State courts and 
agencies construing handicap discrimination laws to incorporate 
an obligation of the employer to make reasonable accommodation 
to an applicant or employee's disability limitations even where 
no accommodation language expressly appears in the statute. [e.g. 
Cal. admin, code tit. Ill §7293.9(1980)3 

HOWEVER/ IN CONSIDERING THE IMPORTANCE OF SUCH A PROVISION 
TO THE ACHIEVEMENT OF MEANINGFUL ~ 'PLOYMENT OPPORTUNITY FOR THE 
HANDICAPPED, WE STRONGLY URGE THAT EXPLICIT REASONABLE 
ACCOMMODATION LANGUAGE BE ADDED TO H.R.192. 

The other provision that appears in Massachusetts law but 

WHICH IS NOT CONTAINED IN THE CURRENT VERSION OF H.R. 192 PROHIBITS 
AN EMPLOYER FROM MAKING A PRE-EMPLOYMENT INQUIRY OF AN APPLICANT 
AS TO WHETHER THE APPLICANT IS A HANDICAPPED INDIVIDUAL OR AS 
TO THE NATURE OR SEVERITY OF THE HANDICAP/ EXCEPT THAT AN EMPLOYER 
MAY CONDITION AN OFFER OF EMPLOYMENT ON THE RESULTS OF A MEDICAL 
EXAMINATION CONDUCTED SOLELY FOR THE PURPOSE OF DETERMINING WHETHER 
THE EMPLOYEE/ WITH REASONABLE ACCOMMODATION/ IS CAPABLE OF PERFORM- 
ING THE ESSENTIAL FUNCTIONS OF THE JOB. [H.G.L.C. 151B/ § ^1(16)3 
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This provision seeks to eliminate the employment practice of 

REQUIRING information ABOUT ONES HANDICAPPED STATUS ON AN 
application WHETHf'R THE INFORMATION IS RELATED TO THE FUNCTIONS 

on the job u» question or not. 

Such a broad pre-employment inquiry rarely provides the 
employer with information that is necessary to the employment 
decision/ but the information disclosed frequently disposes the 
employer against hiring an individual with even a minor medical 

PROBLEM. 

The HCAD's experience in enforcing this provision confirms 
that this practice is widespread and that it results in the 
systematic exclusion of qualified workers due to the disclosure 
of medical problems which would not otherwise be readily apparent 
to the employer. over the past year, a clear majority of cases 
filed with the hcad have involved complaints of discrimination 
because of such hidden disabilities as epilepsy/ back injuries/ 
and diabetes. 

Our investigation of these cases has revealed thaT/ more 
often than not/ an employer will refuse to hire such individuals 
for any position because of the employer's misconception of what 
limitations/ if any/ are imposed on the worker by such a medical 
condition and by its fear/ usually unjustified/ of skyrocketing 
insurance rates and safety hazards. 

A RECENT STUDY CONDUCTED BY E.I. DU PONT DE NemOURS Z 
Co. CLEARLY DEMONSTRATES/ HOWEVER/ THAT THE EMPLOYERS' FEARS ARE 
WITHOUT BASIS IN FACT. 
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The study find no increase in compensation costs and no 
lost-time injuries due to employment of handicapped workers. 

further/ ninety-eight percent of the handicapped employees 

RATED AVERAGE Or' BETTER ON SAFETY/ AND MORE THAN HALF OF THOSE 
RATED ABOVE AVERAGE, "EOUAL TO THE TaSK/ 1981 DU PONT SuRVEY 

OF Employment of the Handicapped"/ 6-9 (1982). 

additionally/ the du pont study showed that ninety'one 
percent of the disabled rated average or better in job performance/ 
ninety-three percent rated average or better in job stability/ 
and seventy-nine percent rated average or better in attendance. 

Since it is clear that employment decisions affecting the 
handicapped are too often based upon myth rather than fact/ we 
believe that enforcement of handicap discrimination law requires 
that the law restrict the medical information which employers 
may elicit prior to an offer of employment. 

We believe the pre-employment restrtiction contained in 
THE Massachusetts law has been effective in eliminating unlawful 
screening practices. 

accordingly/ we suggest that h.r. 192 be amended to include 
the same or a similar prohibition. 

While we are proud of the progress that the Commonwealth 
has made in eliminating discrimination against handicapped workers 
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IN THE State, we recognize that meaningful employment opportunity 
for handicapped cannot be achieved unless the nation as a whole 
embraces this goal. 

Enactment of Federal legislation in this area will provide 

UNIFORMITY AND CONSISTENCY TO THIS EFFORT. AnY TAX DOLLARS WHICH 

must ee expended to enforce this law will easily be offset by 
the savings which will result as job opportunities are created 
for persons who have previously beett forced to rely upon public 
funds for survivial. 

For all of these reasons, we support enactment of H,R,192. 

finally/ before closing our comments we note that in addition 
to h.r. 192/ the committee also has before it a bill to ame* i) 
title vii to bar discrimination against a person on the basis 
of cancer history. 

Although we agree that discrimination of this nature should 
be prohibited/ we believe that persons who have a history of 
cancer would be considered qualified handicapped persons entitled 
to the protection that enactment of h.r. 192 would provide. 
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Mr. Martinez. Thank you very much, Mr. Rodriguez. 
We will now go to Mr. Kieman. 

STATEMENT OF WILLIAM KIERNAN, DIRECTOR OP REHABILITA- 
TION, DEVELOPMENTAL EVALUATION CLINIC, CHILDREN'S 
HOSPITAL 

Mr. KiERNAN. Thank you. My name is William Kiernan. I am 
the director of the Training and Research Institute for Adults with 
Disabilities at Boston College, and the Director of Rehabilitation at 
Boston Children's Hospital. I want to thank you, Mr. Chairman 
and members of the committee, for the opportunity to testify in 
behalf of H.R. 192. I have written and prepared testimony that 
would fill you in on some of the areas, but would like to summarize 
this fairly briefly. 

Employment and work plays a fairly significant role in our lives. 
It establishes an identity. It establishes peer groups. It also estab- 
lishes one's level of economic self-support. If you don't believe that, 
you only have to look. In fact, in social gatherings the second most 
frequently asked question is, "What do you do?" 

For individuals with handicaps, employment frequently isn't an 
option. Even when unemployment rates nationally are at 6 and 7 
percent, and in some instances locally are at 2 and 3 percent, we 
still find in 1983 the U.S. Commission on Civil Rights indicating 
that 50 to 70 percent of persons with disabilities were unemployed. 
A Harris poll ^one just recently, within the last year, surveying 
1,000 pei'sons who were disabled, indicated that 67 percent oi' those 
surveyed were unemployed. One might say that maybe that was be- 
cause they didn't want to work. A second question in the Harris 
poll asked those individuals, "If there was a job available, would 
you take it?" Seventy percent of that group said yes. 

In the past, for persons with disabilities the options were gener- 
ally unemployment or sheltered employment. Two more recent op- 
tions are supported and transitional employment. There are new 
technologies and new approaches that are clearly indicating oppor- 
tunities for persons to enter employment. 

A national survey on employment of adults with developmental 
disabilities done in 1986, survejdng 2,506 agencies, organizations 
and facilities providing vocational services to adults with develop- 
mental disabilities noted that 62,400 persons with developmental 
disabilities were placed into competitive, transitional, or supported 
employment within that 12-month period. What does that translate 
into? It translates into gross annual earnings for that 12-month 
period for that group of individuals, of between $235 and $250 mil- 
lion. The benefits, when we look at them from taxes paid, reduction 
in transfer payments, reduction in alternative pr^^ 'am costs, and 
contributions to social security, the benefits for tha <^oup in a 12- 
month period range from $206 to $281 million. 

Economic benefits, though, are not the only gain. For persons 
who are disabled, when they enter employment, there is a signifi- 
cant enhancement in the quality of their lives, but it is not only 
the individual who realizes a gain, it is also industry. Industry real- 
izes a gain by, in fact, when there is a good person-environment 
mateh, a reduction in cost of job turnover. With the shrinking 
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labor source, we are finding out that industry has a great need and 
that the opportunities for employment of persons with disabilities 
are increasing. 

Looking at that information, a second survey done by the Harris 
poll, surveying 1,000 industries and interviewing chief executive of- 
ficers, affirmative action officers and line managers in large and 
small industries looked at a variety of persons who are disabled to 
obtain the impression of industry as to persons with disabilities. 
The results of that survey showed some interesting findings. 

The most particular finding was that in fact there were some 
barriers to employment for persons with handicapping conditions. 
Thirty percent of those industries that were surveyed had formal 
written policies indicating that they would hire persons with dis- 
abilities, yet 75 percent of the managers surveyed felt that persons 
with disabilities were good workers. A substantial majority sup- 
ported the concept of civil rights protection for persons with dis- 
abilities. Those industries that had written policies and stated poli- 
cies that enhanced employment opportunities for persons with dis- 
abilities, by far place many more persons with disabilities into em- 
ployment. It is clear that industry has a need, that industry is will- 
ing, that industry in fact is looking at opportunities such as H.R. 
192. 

Let rne conclude by just drawing a few observations. One, it is 
clear that employment for handicapped individuals is economically, 
socially, and psychologically sound. Two, with the shrinking labor 
resource there are many more opportunities for persons with dis- 
abilities in the labor market. Three, H.R. 192 is a necessary incen- 
tive for industry for the creation of jobs but also for the incentive 
to develop career ladders for persons with disabilities. Lastly, it is 
time we looked at employment as not a privilege but a right and 
an opportunity for all adults. 

Thank you for the chance to testify in this committee. 

[The prepared statement of William E. Kiernan follows:] 



ERLC 



102 



99 



Prkpared Statement Wiluam E. Kiernan, Ph.D., Director, Training and Re- 
search Institute for Adults With Disabilities, Boston College, Chestnut 
Hill, MA 

I am William E. Kiernan, Ph.D, the Director of the Training 
and Research institute for Adults with Disabilities, a joint 
program sponsored by the Boston Children's Hospital University 
Affiliated Program and the Division of Special Education and 
Rehabilitation at Boston College. I am pleased to have the 
opportunity to testify before the sub-committee on Employment 
Opportunities of the Committoe on Education and Labor in support 
of K.R. 192 entitled "An Amendment to Title 7 of the Civil Rights 
Act of 1964 to Make Discrimination Against Handicapped 
Individuals an Unlawful Practice.** 

For each of us our Job serves not only as a means of 
establishing economic independence but in many instances 
establishes our identity in this society, our peer group, and 
provides us with a sense of self worth. The opportunity to work 
is in many ways similar to the basic rights established as a 
result of being a citizens of theso Unived States. The 
opportunity to work ough'c to be viewed as not just an option but 
a right, thus all citizens of the United States, be they able- 
bodied or disaliled, must be given an chance to exercise that 
right. H.?.« 192, submitted by Congressman Moakley and his 
colleagues, clearly establishes employment as such a right for 
persons with handicapping conditions. 

Expanding opportunities for persons with handicaps to enter 
erap?.oyment serves not only to enhance the ip.dependence of the 
individual but also to enable industry to capitalize upon the 
abilities of this frequently untapped labor resource. From an 
economic perspective, measures such as unemployment rates and 
levels of productivity are used to reflect the health of society 
in general. Such measures as economic well being serve to 
further reinforce the importance of work as a desirable and 
acceptable activity. Unfortunately, as has been noted by the 
U.S. Commission on Civil Rights (1983) the unemployment rate for 
persons with disabilities was reported to be between 50% to 75%. 
A survey conducted by the Lou Harris Associates in conjur.ctic* 
with the International Center for the Disabled further documents 
that 2/3 of the 1000 disabled persons surveyed were unemployed. 
More notably, this survey identified that those individuals who 
were unemployed were unemployed not out of conscious choice or 
preference but out of lack of opportunity. Nearly 70% of those 
persons with disabilities who were unemployed expressed a 
willingness to go to work if employment were available to them. 

In the past sheltered employment or unemployment were the 
only options available for persons with disabilities. The 
establishment of supported and transitional employment designs 
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has clearly documented that persons with various handicapping 
conditions can enter competitive employment when appropriate 
person- environment matching strategies and supports are 
provided* 

The "National Employment Survey for Adults with 
Developmental Disabilities," reported more than 22,500 adults 
with developmental disabilities entered competitive, transitional 
or supported employment from 10/1/84 to 9/30/85. Based upon the 
actual data received and the telephone Interviews It could be 
projected that If aii 2,506 agencies, facilities and 
organizations surveyed had reported, approximately 62,400 adults 
with developmental disabilities were placed into transitional, 
supported, or competitive employment during that twelve month 
period* 

Of this group, adjusting for those persons who nay not 
remain on the job for the full twelve month period. It was 
estimated that gross earnings for this group would range from 
5235 to S250 million annually. Calculating the benefits, 
attributable through taxes paid, reductions In transfer payments, 
reduction In alternative program costs, and contributions to 
Social Security, the renim to society In a similar 12 month 
period ranged from $20'5 to $281 million annually. 

It is clear from this national data base that the economic 
^® lif?^^®*^^^®^ through employment of adults with handicapping 
conditions is significant. These benefits include tax revenue 
(Incoire and other sales and usage taxes), reduction in 
alternative program costs, and reduction in dependency on third 
party supports. However, these obviously are not the only 
benefits realized through employment. Industry realizes gains of 
Increased production and reduced job turnover costs when there is 
a good match between the worker's ability and the demands of the 
job. Society realizes economic and humanitarian gains by having 
•.fw"^^^?*^'^^ member rather than one that is dependent. Adults 
with handicapping conditions also realize gains through increased 
disposable Income, Improved quality of life, and increeaed sense 



perspectives, the Increased emphasis on and 
activity within employment placement makes good senso, 
economically, socially, and emotionally. The movement to create 
employment opportunities for adults with handicaps is one which 
has broad based cupport and one in which there should be 
continued Investment from government, industry, professionals, 
parents, and the adult with a handicapping condition. 

The benefits realized by society through the employment of 
persons with handicapping conditions is only half of the story 
when in fact employment opporttinltles for such persons are 
provided. A national survey entitled, "Employing Disabled 
Americans," conducted by Lou Harris and Associates in conjunction 
with the National Council on the Handicapped and the President's 
Committee on Employment of the Handicapped through the 
Inrematlonal Center for the Disabled, documents clearly 
Industry's perception of the abilities of persons with 
handicapping conditions. A clear majority of managers gave 
employees with handicaps good to excellent ratings in their 
overall job performance. Furthermore, it was felt that the vast 
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majority of persons with handicapping conditions could be 
accommodated with minimal additional expenses to the Industry. 

An idantlfiad barrier to the employment of persons with 
handicapping conditions is that few companies have established 
specific policies or programs for the hiring of employees with 
handicaps. Only 30% of the 1,000 managers surveys indicated 
their company had a written policy regarding the employment 
of persons with handicapping conditions. Job discrimination 
remained one of the most persistent barriers to increased 
r^^.^S''^ ?5 persons with handicaijs. Nearly 75% of the managers 
surveyed felt that persons with handicaps encountered 
discrimination from employers, a substantial majority of all 
nF?? 25 ?*"a9«^s surveyed were supportive of the concept of 
Civil Rights laws which protect minorities against discrimination 
should also reflect protection for persons with handicaps, 
w -.^ ^? clear that employment opportunities for adults with 
handicapping conditions is a sound economic, social and cultural 
activity. The reduced labor force available to industry has 
u?5??!?; ^ Increased awareness among organizations of the 

Z wJ^. ? persons with various handicapping conditions. The 
establishment of a right to employment opportunities for such 
persons would serve as the reason for the creation of not only 
ini^ S^!?.*'?''?®'' mobil.'.ty for persons with handicaps 

once they have established themselves as able workers. 

Clearly establishes that discrimination against 
indlvidusls with handicaps is an unlawful employment practice. 
Such a law is necessary to encourage those industries which have 

reluctant to provide employment opportunities for 
individuals with handicaps to do so and likewise to encourage 
those companies which have hired individuals with handicaps to 
support opportunities for career advancement as abilities are 
demonstrated. h.R. 192 is timely given the changes in labor 
resources that exist in this country and the change from a 
Jk'^" uf^yff'^^ *° * service industry. The increased awareness of 
the abilities of persons with handicaps along with the incentives 
foi industry to encourage employment opportunities through 

flif ^ r *° further reinforce 

the move for individuals with a handicapping conditions from 
dependent citizens to economically self sufficient, fully 
participating members of society. I would strongly urge you to 
consider H.R. i92 as a means for enhancing employment 
opportunities for adults with handicapping conditions. 
Employment ought not be viewed as a privilege but as a right and 
opportunity for all adults in this country. 

Thank you for your attention and for the chance to present 
my testimony in behalf of H.R. 192. 
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Mr. Martinez. Thank you, Mr. Kiernan. 
We now turn to Mr. Davila. 

STATEMENT OF ROBERT DAVILA, VICE PRESIDENT, 
PRECOLLEGE PROGRAMS, GALLAUDET UNIVERSITY 

Mr. Davila. Mr. Chairman, thank you for the opi>ortunity to 
come before this committee this morning. Before I begin my testi- 
mony, I would like to explain to you and the members of this com- 
mittee that I cannot hear myself speak. Therefore, sometimes it is 
difficult for me to speak with clarity. I ask for your patience and 
understanding. 

Mr. Martinez. So far you're doing fine, Mr. Davila. 

Mr. Davila. Thank you. 

I am honored to speak on behalf of H.R. 192, and I would like to 
express my appreciation to all the members of the committee. The 
goals of H.R. 192 are the same goals that my employer, Gallaudet 
University, has pursued for over 120 years. Our president of the 
University, Dr. Jerry C. Lee, our members of the Board of Trustees, 
which includes a member of this subcommittee, the Honorable 
Steve Gunderson, our faculty, staff and students at our university 
all support the measure that we are discussing today. 

Discrimination in any form is without merit, but I believe it is 
most evident when the following three conditions exist: one, where 
the education of a special population is perceived to be inadequate; 
two, where costs of accommodating the special population in the 
workplace are perceived to be prohibitive; and, third, where em- 
ployer sensitivity^ and awareness of the special population's require- 
ments is insufficient. 

In elaborating on these themes, it might be helpful to tell you a 
little about myself and something about my personal background. I 
am a Hispanic American from California, and I lost my hearing in 
my preschool years. I received my elementary and secondary edu- 
cation in the California School for the Deaf at Berkeley. In later 
yeai^s I earned my B.A, degree from Gallaudet University, and sub- 
sequently a Master of Arts degree from the City University of New 
York and a Doctor of Philosophy degree from Syracuse University. 
I am today vice president of an educational institution that /serves 
2,600 students of all ages, elementary school years through gradu- 
ate school, and has 1,300 employees. 

I offer my testimony today not as an expert on employing the 
disabled but rather as a representative of the many fully produc- 
tive and taxpaying disabled ArnericJin citizens— disabled, yes, but 
not by any unwillingness or lack of enthusiasm to become a part of 
the American mainstream. 

I wish we didn't need this amendment because we know that 
there is no discrimination against the disabled, but that is not cor- 
rect. The disabled need protection under law. They also need oppor- 
tunities for education and training to qualify for gainful employ- 
ment. 

During recent hearings before the Senate on the tenth anniversa- 
ry of the passage of Public Law 94-142, the Louis Harris public 
polling firm reported on its survey of handicapped Americans. This 
survey was commissioned by the National Council on the Handi- 
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capped. Among the findings, it was found that a vast majority of 
disabled American citizens reported that they were either unem- 
ployed or underemployed, and a sizable part of this disabled popu- 
lation also considered that their education and training was inad- 
equate when compared to the general popubtion. 

If I may share with the committee our experience at Gallaudet 
as a means of highlighting the importance of education, we are 
very proud of our own record. It is estimated that about two-thirds 
of all deaf Americans who hold college degrees have earned them 
from Gallaudet. I include myself in that number. When compared 
to the disabled population as measured by the Harris organization, 
our graduates represent the higher levels of educated disabled citi- 
zens. I am pleased to report that they fare well when compared to 
the general population. Our graduates' income and employment 
statistics are nighlv favorable. 

Yet all of this does not come easy. It represents great sacrifice 
and great effort on the part of deaf Americans to seek employment 
and opportunity. In an alumni survey a few years ago of Gallaudet 
graduates, the statistics provide a very good insight into the role of 
education as it affects the lives of deaf Americans. We found that 
our graduates on the whole compare very favorably with graduates 
of other universities. 

Turning to the issue of costs of accommodating the handicapped, 
I believe this committee will hear comments regarding the high 
costs of rendering an organization and its facilities fully accessible 
to the handicapped. I will not dispute that claim. At Gallaudet, for 
example, we have the highest concentration of deaf employees you 
v/ould find anywhere in this world. Twenty-five percent of our em- 
ployees are deaf. We also have employees who are visually handi- 
capped, as well as mobility handicapped. We have made architec- 
tural changes and provided the continuing support systems that 
such a population requires, and this has not come without consider- 
able expense. 

However, I will submit to this committee that there is a higher 
cost to be paid without these changes and without vital education 
for this population. These costs come in the form of social welfare 
transfer payments, unemployment compensation and social securi- 
ty disability benefits. Those costs, manifested in the form of higher 
State and Federal taxes, in the long run prove to be a higher ex- 
pense for this country. It is the tax revenues foregone because of 
unemployment and underemployment of the disabled population 
that we need to be concerned with. 

At Gallaudet University we have had some solid experience in 
trying to create learning and employment opportunities for deaf 
students. We have at Gallaudet a cooperative off-campus program 
that supports the placement of our students in industry while they 
are still students, where they can get needed experience and train- 
ing m preparation for graduation and the years beyond. More im- 
portant than that, this opportunity to place students in industry 
gives us also the opportunity to work on the attitudes and to devel- 
op support for students in the general community. 

These prograins not only provide opportunities for real-life work, 
but the university also worKs hrrd to sensitize employers and to 
help them discover the positive ^'::lues and contributions of deaf 
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employees. This program could well be a model for many other dis- 
ability /^oups as well. Over 300 companies in recent years have 
taken in students from our university, and one of the results from 
this effort has been that these students have created a very posi- 
tive impact and have been able to demonstrate their ability and 
their potential as employees. For many of them, that training leads 
to full-time employment. We believe this effort abo is valuable. 

By my comments today, I hope that I have helped to shed some 
light on the value of this bill to amend the Civil Rights Act. I be- 
lieve it is only morally proper to include handicapped Americans 
as a group with basic civil and human rights. I also believe that it 
is practical and cost-effective to do so. 

Thank you for this opportunity to speak before you. I will be 
happy to respond to any questions you have. Thank you. 

[The prepared statement of Robert Davila follows:] 
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Prepared Statement op Dr. Robert Davila, Vice President—PreCollege 
Programs, Gallaudet University, Washington, DC 

Mr. chairman: 

I am pleased and honorsd to be here today to testify in 
support of H. R. 192, which proposes to amend Title VII of 
the civil Rights Act of 1964 to include handicapped 
individuals. I would like to extend my appreciation to the 
Chairman and the members of this subcommittee foi this 
opportunity, as it upholds a cause for which my employer, 
Gallaudet University, han worked toward for more than 120 
years. On behalf of our president, Dr« Jerry C Lee, our 
Board of Trustees, which includes a member of this committee, 
the Honorable Steve Gunderson, our students, faculty and 
staff, I am most pleased to represent an organization which 
educates and employs a sizeable number of disabled Americans, 
and to provide for you our perspective on this worthy bill. I 
will focus my comments on three themes this morning, and 
afterwards, will be mcst happy to respond to any questions 
you may have. 

Discrimination in any form is without merit, but I believe it 
is most evident where the following three conditions are 
present: 



1. Where the education of a special population 
is perceived to be inadequate. 

2. Where the costs of accommodating the special 
population in the workplace are perceived to 
be prohibitive. 

3. Where employer sensitivity and awareness of 
the special population's requirements is 
insufficient. 



In elaborating on these themes, it may be helpful to you if, 
initially, I outline my background. I am an Hispanic 
American originating from the state of California. At an 
early age, I was deafened from an illness and my hearing loss 
is profound. I stand before you today as the vice president " 
of an educational institution that serves over 2600 students 
elementary through collegiate level programs, and employs 
some 1300 employees. I achieved this position after 
dedicating my earlier years to the pursuit of education, 
which took me from California, to Washington, D.C. and 
Gallaudet College for my undergraduate training, to New York 
and Syracuse University for the successful but difficult 
acquisition of my doctoral training. 

I offer my personal testimony today not as an expert on 
employing the disable!, but rather as a representative of the 
many fully-productive and tax paying disabled American 
citizens. Disabled, yes — by virtue of our respective 
physical hemdicaps — but not by any unwillingness or lack of 
enthusiasm to become a part of mainstream America. 

It seems logical that the various sectors of our American 
society would not discriminate against the handicapped **•* and 
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that we would not need this amendment — but it does happen. 
I believe that we need only turn to our educational processes 
in this country and the traditional ways in which particul&r 
segments of the population have improved their standing, to 
recogn'^.e education as a primary key to expunge 
discr' nation of the disabled. 

Durir recent hearings before the Senate on the tenth 
annl ersary of the passage of P.L. 94-142, the Louis Karris 
public polling firm reported on its survey of handicapped 
Americans. This survey was commissioned by the National 
Council on the Handicapped. It is interesting to note that 
despite their various levels of education, a vast majority of 
disabled American citizens reported that they were either 
unemployed or underemployed. It also was regrettable to note 
that this sizeable part of our population perceived the 
education they acquired as inadequate when compared to that 
cf the general population. 

If I may share with the committee our experience at Gallaudet 
as a means of highlighting the importance of education, we 
are very £n:oud of our record. It is estimated that 
approximately two- thirds of the deaf Americans today who hold 
baccalaureate degrees received them from Gallaudet 
University. When compared to the disabled population as 
measured by the Harris organization, our graduates, represent 
the higher levels of the educated disabled population. I am 
pleased to report that they fare well in comparison to the 
general population, as well. Our graduates' income and 
employment statistics are highly favorable. 

Yet, I know that this has not come without a great deal of 
personal sacrifice and struggle in which their disability has 
played a major inhibiting role. I have brought along copies 
today of an alumni survey that Gallaudet conducted several 
years ago. This provides you with the statistics I 
referenced earlier, but it also provides an insight into the 
role of education in the lives of disabl&d Americans. 

Turning to the issue on the costs of accommodating the 
handicapped, I believe this committee will hear comments 
regarding the high costs of rendering an organization and its 
facilities fully accessible to the handicapped. I would not 
dispute this claim. At Gallaudet for example, we have what I 
speculate is the highest concentration of deaf employees in a 
single location in this country; twenty-five percent of our 
workforce is deaf. We also have many employees who are 
visually disabled and nobility disabled. We have made the 
architectural changes and provided the continuing support 
systems that such a population requires. And, this has not 
come without a considerable expense. 

However, I submit to this committee that there is a higher 
cost to be paid without these changes and without vital 
education for this population. These costs come in the form 
of social-welfare transfer payments; unemployment 
compensation and social security disability benefits. Those 
costs — manifested In the form of higher municipal, state 
and federal taxes — fund an infrastructure of support for 
those that are perhaps precluded unnecessarily from 
meaningful and' productive employment. It is tax revenues 
foregone because of unemployment or underemployment 
of the disabled population. 

I do not want to characterize to this committee that we face 
an intransigent problem. Rather, all of us look toward a 
hopeful situation in which, I believe. Congressman Moakley's 
bill will guide many organizations and employers to move 
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further in the direction of enlightened awareness of 
handicapped Americans. I spoke earlier of removing tbo 
architectural barriers ti full employment and providing 
appropriate support systeu ? so that disabled workers can join 
the mainstream. The most d-fficult barrier and one to which 
we cannot attach a cost, is employer sensitivity and 
awareness of the disabled. At Gallaudet, we have some solid 
experience and a proven track record on that score. 

Gallaudet's Experiential Programs Off Campus (EPOC) is not 
your usual cooperative training program housed on a 
university campus. Although we do use the same philosophy — 
giving students the opportunity to gain experience in the 
workforce through a willing employer while the student is in 
school — Gallaudet's program requires a much more extensive 
effort to sensitize employers to the value of our students 
and acquaint them with a basic understanding of deafness. 

I can tell you that it is a successful program, and one that 
can serve as a model for employers to emulate nationwide. We 
now have over 300 employers nationwide who at one time or 
another employ our students in cooperative jobs. They range 
from the smallest of businesses to the largest such as IBM 
and MCI, and include federal and non-profit organizations as 
well. I can report with accuracy that attitude is the chief 
barrier, because we know that we have seen a tremendous 
transformation in the perspectives of the supervisors who 
employ our students. They become advocates within their 
companies, and they help us convince other employers that 
hiring a disabled employee can be a mutually-rewarding 
experience. Many times, they hire the student on a full time 
basis after his or her graduation. 

By my comments today, I hope that I have helped to shed some 
light on the value of this bill to amend the civil Rights 
Act. I believe that it is not only morally proper to include 
handicapped Americans as a group with basic civil and human 
rights, but I believe that it is practical and cost-effective 
to do so as well. 

Thank you for this important opportunity. I will respond to 
any of your questions. 
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Mr. Martinez. Thank you, Mr. Dh vila. 

I am going to turn to Major Owens because he has a very impor- 
tant meeting that he has" to go to, and he would like to make a 
comment before he leaves. Major? 

Mr. Owens. Yes. Thank you for your indulgence, Mr. Chairman. 

I have no questions. I just wanted to thank all of the witnesses 
for testifying and, as the chairman of the SiAcommittee on Select 
Education, whicH has a great responsibility for a niunber of pro- 
grams for the handicapped, I sat and listened with great attentive- 
ness. I do appreciate the testimony and have learned a great deal. 

I think a dual purpose has been served by your holding this hear- 
ing, and I want to thank you for it. 'Diank you very much. 

Mr. Martinez. Thank you, M^'or. Thank you for joining us 
today. 

I have one question which I would like to ask each of you. I had 
three questions to begin with, trying to keep within the 5-minute 
rule. You answered two of them in your testimony. Mr. Rodriguez, 
you" answered the first question I had about reasonable accommo- 
dation, and you answered the second, Mr. Kieman, about the cost 
savings of providing work for the handicapped individual as op- 
posed to excluding them. 

Then I will turn to my third question and ask each of you to re- 
spond. That is, will all of the legal precedents from sections 504 
and 503 of the Rehabilitation Act covering the public sector be car- 
. ried over into the private sector? You see, there have been prece- 
dents already established by that and now we are actually adopting 
this for the private sector. I am hopeful that those precedents that 
have already been set in law will cariry over, and that we would be 
that much more effective by it. Mr. Kieman first. 

Mr. KiERNAN. I think your question is, what have we learned by 
503 and 504 that we can bring into those organizations or indus- 
tries that are not covered by them? I think one of the thirigs that is 
more striking in our research is that if companies make a verbal 
commitment to emplojdng persons with disabilities, they are far 
less effective than when they write it in policy, and they have writ- 
ten policies as to employment opportumties for persons with dis- 
abilities. 

The other point that is striking to us is that for the most part, 
our best estimate is that 58 percent of the jobs that a-e created will 
be by small industries or small businesses as opposed to large in- 
dustries that generally are under the rule of 503 and 504. What we 
would look for is that in 503 and 504, to learn something about 
what Alex had referred to before, reasonable accommodation. Our 
best guess is that the cost of reasonable accommodation is under 
$90. It is not terribly expensive but in fact when we do good 
person-environment matching, we find that in fact that the person 
is a fairly productive worker. 

The cost per job turnover is in excess of two months of salary for 
an hourly worker and in excess of six months of salary for a sala- 
ried worker. Our example is one company that spent $16,000 in ad- 
vertisement alone to hire for a $17,000 position, so person-environ- 
ment matching is one of the things that we would look forward to. 
If companies are committed to looking at persons with disabilities 
as a viable labor resource and making a written commitment to 
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the employee, I think we will find that they will be much more ef- 
fective. That is one of the lessons, I think, probably from the 504, is 
more of a much stronger commitment to employment. 

Mr. Martinez. Very good. 

Mr. Davila? 

Mr. Davila. I agree with my colleague here. I believe that we 
need to broaden protection for disabled citizens, now limited to pro- 
grams who receive Federal support, to cover the generaJ industrial 
community as well. 

Mr. Martinez. Thank you. 

Mr. Rodriguez? 

Mr. Rodriguez. In my written testimony I cite again the "Equal 
to the Task" 1981 duPont report, which gives very specific accom- 
plishments of the hiring of handicapped in the workplace. It talks 
about 98 percent of the handicapped rated average or better of 
safety, and more than half of those rated above average. 

The issue of added-on cost to industry is n^ligible in terms of 
the types of people that we have to accommodate in the workplace. 
The benefits to society are overwhelming, obviously, if we have tax- 
payers and wage-earners as opposed to people who have to be sup- 
ported in some mechanism. There is no question what the benefits 
to society are. 

In our experience, again, in Massachusetts we found that it has 
just worked so well, and yet we found that when given the cover- 
age of the law, those people who have had difficulty getting the law 
to work do come out of the woodwork. They do come before us. We 
have 600 cases a year now, from zero to 600. As I said, 20 percent 
of our employment case load is coming to us from the handicap leg- 
islation that we have enacted. 

In all civil rights employment discrimination measures, it has 
always been a 400 to 1 measurement. That means for every case 
i-eported, 400 people did not report a case or 399 did not report a 
case. If you project that out to 600, we are talking about 240,000 
people in Massachusetts felt at some point that they were discrimi- 
nated against because of handicap reasons. That is a huge number 
of people, and when we take the States represented on the panel 
here— New York, California, and Illinois— we have a problem 
within our States. That's what it tells me. 

This protection is badly needed, and it is needed on the national 
level through EEOC, which has shown a great competence in pro- 
tecting people imder the litany of l^islation that we have allowed 
them. We are denying a s^ment of the population something that 
we all cherish, that we all want— access to the workplace, access to 
show our abilities, not to be denied because of our disabilities. 

Mr. Martinez. Thank you, Mr. Rodriguez. 

Mr. Hayes? 

Mr. Hayes. I don't have any questions. From the testimony I 
have heard and from my brief chance to view some of the written 
statements, they certainly indicate support for both pieces of legis- 
lation on the part of the two panels here this morning, and I have 
no problem with supporting our colleague Mr. Biaggi^ bill and/or 
Congressmian Moakfey*s bill. However, I want to caution you, given 
the trend and the direction that this administration has gone in 
terms of its attitude towards monies to help in social programs or 
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to educate people, it is going to be very difficult to get passage, so 
any help that you can give with the organizations you represent I 
am sure would be welcomed by all of us here on this subcommittee. 

Mr. Martinez. Thank you, Mr. Hayes. 

Mr. Biaggi? 

Mr. Biaggi. Mr. Rodriguez and Mr. Kieman, you both made ref- 
erence to reasonable accommodation. Have you found yourselves in 
positions where you have simply had to deny the handicapped indi- 
vidual? 

Mr. Rodriguez. Yes. As I say, when you get the number of cases 
that we get, let me look specifically at those that dealt with State 
personnel reasons. Public safety tends to be one of the areas of con- 
cern, the quiet opposition to which both Mr. Moakley and you, Mr. 
Biaggi, are trjdng to do. 

The public safety community tends to be our big nemesis. They 
are quiet because they are embarrassed. They don't want to come 
right out and say, but the public safety community tends to want 
an Aryan race working for them. They want that very tall, big, 
strong white policeman who is physically capable and has no histo- 
ry of any physical impairment of any sort. For years, if that is 
what they wanted, they have been hiring that person. Let's look at 
the rate of the person dropping out for particular iiyuries that they 
incur, which is part of the illogic of their argument, but that is 
where we get our greatest resistance. 

I do believe that we have to be rational about the issue of what 
people do on their jobs, and public safety jobs are the types of jobs 
in which at any moment of the day one might be called upon to 
jump out of that policeman or woman's car and give chase for one 
mile. Obviously if one has a serious heart condition there is some 
question as to whether that person is otherv^dse qualified under the 
reasonable accommodation rale. We have tried to be very reasona- 
ble, but what you find is that the situations that you expect are not 
the ones that come up. 

We are not seeing in our case load the wheelchair-bound individ- 
ual, the deaf individual, the blind individu^. Those are some of the 
cases we get. We are seeing predominantly the nonvisible handi- 
caps—the back iiyuries, some other iiyuries that individuals have 
incurred during their life or some other diseases that come up. We 
find that overwhelmingly, that almost any sector of private em- 
ployment can accommodate these people. When it comes to the 
visible disabilities, we also find that accommodation is possible if 
people think the process out. 

On the other hand, as you asked your question directly, there are 
people who go through an employment panel, a medical panel at a 
local town level, for instance, for employment, or in a private busi- 
ness, and in fact they cannot be accommodated. I can give you cer- 
tain for instances. Obviously, there is one case we had of a person 
who could not stay awake— and maybe Dr. Kieman can talk about 
what the disease was, I can't remember the name — ^would fall 
asleep on the job. The person was working around dangerous ma- 
chinery. Now his safety was concerned, the liability of the company 
was concerned. After we had enough information, we ruled in favor 
of their removal of that person. He didn't lose a job, he had to be 
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shifted, and he got paid union-wise better at that job than where 
he had been shifted from. 

Mr. BiAGGi. Well, that's reasonable. 

Mr. Rodriguez. That's reasonable. 

Mr. BiAGGi. How about the barriers? How far must sji employer 
go? 

Mr. Rodriguez. Well we know we have covered architectural 
barriers through other legislation, on new buildings and when you 
do major rehabilitation. We know that. Again, I gave you the ex- 
ample of the wheelchair ramp. That is again reasonability. What is 
it going to cost you? If it's a ma and pa shop and you're telling 
someone to make a $100,000 investment, you have to look at this. 
I That is the awesome responsibility that goes to those law enforcers 

and why I say, Mr. Biaggi, I would rather it go to law enforcers 
who had repetitional history because they could tackle those issues 
of reasonability better, rather than having it distributed through 
district courb and State courts all over the country where you are 

going to get so many contradictory 

Mr. Biaggi. It would seem to me that anyone who is honest, logi- 
cal and reasonable could deal with this in a fair and equitable fash- 
ion. 

Mr. Rodriguez. We have had— you know, I have looked for the 
absurd case with the imreasonable employer taking the stand that 
Government is imposing and you should have nothing to do with it. 
It just doesn't exist. We don'^t get that type of employer. Most of 
them say, "Oh, that's all I had to do? I didn't even think about it. 
1 11 take him back. I'll take her back, and we'll work it out." 

Mr. Biaggi. Mr. Kieman? 

Mr. Kiernan. Mr. Biaggi, I would probably answer it in two 
fashions. One is in looking at a person who is looking at their ini- 
tial job or their first job. We all remember our very first jobs, our 
paying iobs. They weren't too terribly challenging in some in- 
stances but they at least got us into an employment history. 

Sometimes what we are talking about with reasonable accommo- 
dation in the programs that we run, which are work training pro- 
grams for persons who are more seriously disabled, sometimes it 
will be modifying the job requirements or in fact giving people crib 
sheets or instruction sheets so that in fact they can complete the 
tasks, so reasonable accommodation doesn't necessarily mean 
changing the architecture or structure of the building as much as 
it might be changing the tasks involved. Many companies are quite 
willing to do that, particularly when they have a 30 or 40 percent 
vacancy rate in that position. 

The question that was raised before by Mr. Hayes is that one of 
the statistics that we look at is that there are going to be 25 per- 
cent fewer 19-year-olds in J 995 than in 1985, so that the education 
process is one where industry has a major need and a major shortr 
age of labor resource. They are right to listen in some instances, 
although sometimes they don't listen too closely, so we need to edu- 
cate them in some instances. 

The other one is the example of an individual who would be em- 
ployed and experience a traumatic injury. That becomes a little bit 
more difficult, because you may have a person who has been em- 
ployed and performing quite well, who experiences a head injury. 
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This is one of the more frequent examples that is cited, and in fact 
because of residual brain damage they cannot go back to their task. 
In some instances the company will try and reshuffle a position. In 
some instances what you need to do is work with the individual, to 
reassess their level of fimctioning and their capacity to perform. 

One of the strategies that has been used by certain industries, 
larger industries, is to use the Employee Assistance Programs. The 
EAP's that were originally designed for alcohol and drug-depend- 
ent individuals have now broadened out to family stress manage- 
ment and also accommodation for persons with various disabilities, 
so we are seeing more and more of that in industry as the labor 
shortage becomes more acute. 

I guess the last point is that one of the— you mentioned barriers, 
and I suspect that one of the barriers that we all have— we can list 
them all, but one of the barriers that I think is the more signifi- 
cant of all is perception. Congressman Moakley noted that before. 
A friend of mine who is disabled came up with a bumper sticker 
one time that I think says it all. He said that the bumper sticker 
should read, "My handicap is your attitude." 

Mr. BiAGGi. Thank you very much. 

Mr. Martinez. Thank you, Mario. 

Yes, that's a very good way to put it. We had Ted Kennedy, Jr. 
testify before us, and he said he preferred to use the terminology 
"physically challenged" rather than "handicapped." That is pre^ 
much the same thing, and I agree with it. 

Let me say that, Mr. Rodriguez, a^ you testified before us before, 
your testimony was very enlightening and very enthusiastic and a 
very sincere concern, and we appreciate that. 

Mr. Kieman, your knowledge is vast, I can see, and your testimo- 
ny was very valuable. 

Last but not least, Mr. Davila, you said in your testimony some- 
thing that is something that we should repeat often, and I am 
going to say it again. You submitted to this committee that there is 
a higher cost to be paid without these changes and wthout vital 
education for this population. These costs come in the form of 
social welfare transfer payments, unemployment compensation and 
social security disability benefits. We can't say that often enough. 
If you really look at the overall picture, we are a lot further ahead 
in providing, as Mr. Rodriguez has said, dignity to the individual, 
than we would be if we don't do anything. 

In closing and in adjourning this hearing I would like to say that 
you, Mr. Davila, are an example of the fact that a handicap does 
not necessarily handicap a person's ability to achieve. My con- 
gratulations to you. Thank you all. We now stand adjourned. 

[Whereupon, at 12:10 p.m., the subcommittee adjourned subject 
to the call of the Chair.] 

[Material submitted for inclusion in the record foUov/s:] 
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Personal State^^ent by Julie Moody 



I was born on July 29, i960 with cerebral palsy. 

educational background, despite the physical disability, is 
soLciir elementary years my parents sent me ti 

Davis iiahschinl'fn ^" ^^^^ ' ^"t^^^^ Jefferson 

if^.l I ? Montgomery AL, the largest highschool in the 
state. Four years later I graduated with honors with a 3.7 average on 
a 4 point system. In 1981, I enrolled at Troy State UniC;rsnv ar 

Wh^^rr^rCeST' ' """'"f " '"^^^^ ^" Health and m^t^ry! 

Wh le I lived on campus, i was an active member of the Baptiot Student 

a^i^s.^n^ ^^Lf part-time as a movie us^er, and was an 

n^!i f n "^^^ « yo"th team. Finally, in 1985, I 

graduated from the University with a 1.9 average on a 3 point system. 

I am proud of my educational accomplishments, but I look at them 
SLf.r^"^ ^° ^"^ ^" in themselve4. What reaUy 

dearee f/^^"^"^^"^ self-sustaining job. While I was finishing my 
^h^^ !n.'.?H^2- Z"'"'"^: °^ ^ ''^^an looking in earnest for: a Job ^ 

that would fit my educational degrees in either Health or History 

senJnrr^ohLu in'^'^i unsuccess, I accepted a temporary Job"^* 
selling lightbulbs through phone solicitation. 



Prog 
help 
the 




««^i.^ir Z' *=» mure urieni;ea to serving the needs of the 

1986 was' ^dv^sCd^r"' '''^ P''y=i"ny handicapped fn Ma^ch of 

1 was aavisea to move out bf mv narents' h 




unf'easiSfe'^r' '"^^ ---ts-to-42. 5 cenis a^'hoSr: ^'was 
unfeasible given the average %70 medical bills I have per month. 

soliri5iifnL""^i""^'^ ^° ^ ^ "O'-Xed on and off in phone 

h^i r 1 ^^onf' ^""^ ^^'■'^^ ^ private tutor for dyslexic children in 
basic subject areas such as Math and English, ir the Fall of 1986 I 
took several state exams for the position of Activities AiSe Ind Yo^th 
H^^rH^r ^^^P^^^ fairly well on the tests ? have no^ 

off ereS'by thrR^JlLn f^'; S"'^*'""' ^'^^^^^^ a'job%iac;men5'::n"°' 
aoDlicat^L^ ?n^^ 5^*?^^^°" Program, I filled out several 
applications for Federal positions, but have not been hired. In April 
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oi 1987 I typed up a rtjsume through a friend oi mine, and sent it to 
numerous places, both locally and nationally, from Alabama to 
California. On the basis of each state's job description booklets, I 
aubmiv.-.ed various job applications to the states* of Georgia, Florida 
and TennessDCy but have not been hired* 

.^ucontly, I have gone so far as to sclicit help from the 
governor's office, «^nd met with the adr.i ni strati ve assistant to thf» 
governor. A local television station, J;akA of Montgomery, aired tne 
story of my unsuccessfL' job search, but even this has proved to be of 
no avai l . 



I have come to Washington not to get someone's sympathy or tc; 
look for a handout, but to have the opportunity to get a job in which 
I can support myself. Right now, I live in a Federal Housing project, 
and collect a government check fO'- tJJcability, but truthfully, I wr»^d 
rather have neither if I cou^d pay my own way. Being handicapped is 
ultimately only a state of mind, ei\.her in the person him/herself, or 
in those who perceive the person. I know personally I am capable of 
meaningful, quality work, but employers have not .jeen willing to look 
beyond what they perceive as an insurmountable obstacle. All I want is 
a chance. All I want of the I ' governm'^ it is to insure thAt chance. 



Signed, 
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Mr, Chaixnan: 



I am pleased to submit tcstiitony on behalf of H.R. 1546, the Cancer 
Patients Brployitent Rights Act. 

I oorrcnd Mr. Biaggi on sutmitting this bill vhicix would prohibit iob 

survivors in the Workplace. 
It takes foresight to loc* beyond the cancer esq^erience to the living 
experience. For the cancer survivor it also takes great courage. 

beginning my first semester at the University 
of Colorado when I was diagnosed with cancer. I returned to California 
and successfully treated with chemotherapy and radiation. I thought 
this batUe would be my nost difficult, I was mistaken. The fears 
associated with canoer are reflected in the way society treats those 

followij^ my treatinent, I have lost jobs, 
promotions and benefits because I have a cancer history. 

The first experience I had with job discrimination was the m^t painful. 
I had vorked many years in the cosmetics industry as a sales r«iesentative. 
I have proved my capability and was being considered for a prcration tea 
ruch larger territory. There were only two of us to be intSvW? 
Z^liJ^ vAo was also my closest friend. The interviews were 

to take place in New York with the vice President of itorketing. My 
^^^^^^ her interview first. ;4ien she retumca to San Pcancisoo 
sne already had the 30b. I was never even given the OToortunity to 
interview. It sscms she had told the interviewers and our supervisors 
that I had a cancer history. I was devastated. 

This experience and others I have had made me aware of the fears, myths 
and ignorance which surrounds this disease. Tor those of us who are 
survivors of childhood cancer, our dreams are fragile. We have fouoht 
to stay alive, why must we fight to keep our jobs? 

Coping vdth life after cancer is the "goal of CANCERVIVE, a non-profit 
organization I founded tw years ago. Educating the public, la^dlcal 
profession and goverrment about the obstacles facing fbmer cancer 
patients is an jiiportant function of CANCBRVIVE. 

Jii^ f^r^.^'*? ^^^^ ^5^^' ^ Patients DTplp>Tient 

Rights Act, and to changix^ attitudes of the public co^^eming canoe? 
survivors. I hope that togeter wc can open both hearts ai*a ndnds. 



SUSAN KEIWTRAUB NESSIM 
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